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The Austrian Federal Chamber of 
Labour is by law representing the 
interests of about 3.6 million em-
ployees and consumers in Austria. It 
acts for the interests of its members 
in fields of social-, educational-, 
economical-, and consumer issues 
both on the national and on the 
EU-level in Brussels. Furthermore 
the Austrian Federal Chamber of 
Labour is a part of the Austrian social 
partnership. The Austrian Federal 
Chamber of Labour is registered at 
the EU Transperency Register under 
the number 23869471911-54.

The AK EUROPA office in Brussels was 
established in 1991 to bring forward 
the interests of all its members directly 
vis-à-vis the European Institutions.

Organisation and Tasks of the 
Austrian Federal Chamber of Labour

The Austrian Federal Chamber of 
Labour is the umbrella organisation of 
the nine regional Chambers of Labour 
in Austria, which have together the 
statutory mandate to represent the 
interests of their members.

The Chambers of Labour provide their 
members a broad range of services, 
including for instance advice on matters 
of labour law, consumer rights, social 
insurance and educational matters.

Rudi Kaske 
President

More than three quarters of the 2 million 
member-consultations carried out each 
year concern labour-, social insurance- 
and insolvency law. Furthermore the 
Austrian Federal Chamber of Labour 
makes use of its vested right to state its 
opinion in the legislation process of the 
European Union and in Austria in order 
to shape the interests of the employees 
and consumers towards the legislator.

All Austrian employees are subject 
to compulsory membership. The 
member fee is determined by law and 
is amounting to 0.5% of the members‘ 
gross wages or salaries (up to the social 
security payroll tax cap maximum). 
816.000 - amongst others unemployed, 
persons on maternity (paternity) leave, 
communityand military service - of the 
3.6 million members are exempt from 
subscription payment, but are entitled 
to all services provided by the Austrian 
Federal Chambers of Labour.

Christoph Klein
Director

About us
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Executive Summary
This Directive, which is the major body 
of legislation within the EU energy 
package “Clean Energy for all Europe-
ans”, is intended to place consumers 
at the heart of the electricity market, 
consolidate regional cooperation be-
tween transmission system operators 
and distribution system operators, 
and adapt regulatory oversight to the 
new requirements. This involves sig-
nificant intervention in national elec-
tricity markets. The proposed Directive 
on the internal market for electricity is 
governed by the concept of financiali-
sation of the electricity system, which 
from BAK’s view could be accompa-
nied by numerous disadvantages for 
the majority of private households. 
For example, corresponding price sig-
nals are intended to set incentives for 
domestic customers to save electric-
ity and use the new smart technolo-
gies. The view of the EU Commission, 
foreseeing the metamorphosis of the 
electricity consumer to an electricity 
speculator adjusting the load behav-
ior to short-term price volatility neither 
reflects reality nor the daily routine of 
the vast majority of domestic custom-
ers. In this context, BAK is strongly op-
posed to the proposed approach for 
aggregators offering domestic cus-
tomers new business models for en-
ergy services (e.g. by taking over en-
ergy demand management for sev-
eral customers and bundling loads 
for selling, buying or auction) without 
creating the necessary regulatory 
framework for aggregators.

BAK is also against numerous non-
transparent rules on unbundling with 
respect to transmission system op-
erators (TSO), which ultimately could 
result in obligatory ownership unbun-
dling for TSOs. BAK asks for clarifica-
tion on these points. 

As far as the regulatory authorities’ 
need for independence of person-
nel and management with regard to 
market interests is concerned, in the 
BAK’s view the necessary clarification 
has to be made that this independ-
ence is not requested from advocacy 
groups of energy consumers. The in-
clusion of advocacy groups for energy 
consumers in regulatory authorities is 
further recommendable as the pro-
tection of consumers’ interests is one 
of the core regulatory purpose. 

Clarification is also required with re-
gard to the representatives of em-
ployees of the supervisory bodies in 
order to make sure that employee 
representatives are considered in-
dependent members. Not only does 
their independence correspond to the 
Austrian legal system as laid down in 
the Labour Constitution Act (ArbVG), 
Union legislators also assume that 
employee representatives have to be 
able to act nonpartisan and uneffect-
ed if they are to properly exercise their 
duty as representing the employees’ 
interests.
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Furthermore, BAK rejects the planned 
transfer of decisions to superordinate 
“regional operational centres” (ROC). 
Cross-border cooperation is essen-
tial for electricity networks, which are 
closely interlinked technically and fi-
nancially, in order to operate smooth-
ly. Nevertheless, security of supply 
must remain the core business of na-
tional transmission system operators.

On the contrary, BAK expressly wel-
comes the proposed improvements 
in consumers’ rights regarding mini-
mum information in energy sup-
ply contracts and billing, as well as 
transparency regulations. As far as 
measures against energy poverty are 
concerned, BAK considers the obliga-
tion to monitor energy poverty being 
an important step towards more pur-
poseful implementation. However, in 
the BAK’s opinion, the Directive should 
also clearly set out the basic parame-
ters for the Member States’ obligatory 
measures against energy poverty.

www.akeuropa.eu
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The position of BAK with regard to the 
proposed changes and regulations is as 
follows: 

Article 2 (17) – Conventional meter

According to the Directive, conventional 
meters are defined as analog or elec-
tronic meters that cannot transmit or 
receive data. BAK calls for conventional 
meters to be defined as follows: Elec-
tronic meters that are able to transmit 
as well as receive data. On the end us-
ers’ request, the electronic meter can 
be activated (intelligent meter) or re-
main deactivated (conventional meter).

Article 2 (39) – Regional operational 
centre

Regarding the creation of a new de-
cision-making body at the EU level – 
namely the regional operational centre 
(ROC) – BAK refers to the statements it 
has already made concerning the EU 
energy legislative package “Clean Ener-
gy for all Europeans”. The in this regard 
made critical assessment of the new 
cooperative organisation remains valid. 
This is particularly the case with regard 
to the non-transparent nature of deci-
sion-making structures and the shift of 
the national core business of transmis-
sion system operators, such as the shift 
of security of supply, to an EU level.

Article 3 – Competitive, customer-cen-
tered, flexible and non-discriminatory 
electricity market

The vast majority of domestic customers 
are unable to benefit from the advantag-

es of time-related, flexible electricity pric-
es. Their daily routines are rather inflex-
ible time-wise, and in many cases they 
do not have the corresponding smart 
technologies at their disposal. In order to 
avoid these households being confront-
ed with higher electricity prices as they 
need the most electricity at “peak times”, 
such as in the morning or early evening, 
households must be given the option 
of a time-independent electricity tariff 
with moderated prices, which need to be 
monitored by the regulatory authority.

Article 5 – Market based supply prices

BAK categorically rejects limiting the 
countries’ scope for action regard-
ing suitable measures to take against 
energy poverty or excessive electric-
ity tariffs. Of course, electricity compa-
nies can determine their prices freely, 
but they must comply with the general 
rules of competition. With its emphasis 
on giving priority to free pricing, the Eu-
ropean Commission is not sufficiently 
considering that (electric) power is not 
an ordinary commodity. The safe and 
affordable supply of energy is an es-
sential requirement for people in now-
adays societies. Hence, the supply of 
energy is essentially a public service 
obligation. According to the BAK’s 
position, intervention into electricity 
tariffs is justified whenever ensuring 
the affordable supply of electricity, in 
particular as a measure to combat 
energy poverty, is at stake. This is why 
BAK is against paragraph 3, in which 
the European Commission applies the 
current pricing mechanisms for vulner-
able households, being deleted without 

The AK’s position in detail
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substitution, as this deletion will only 
allow for a limited period – 5 years ac-
cording to the proposal – to apply these 
mechanisms in future. BAK also rejects 
the proposed limitations on pricing 
mechanisms in paragraph 4, which are 
intended to protect vulnerable house-
holds. Such measures must be notified 
and are subject to approval by the Euro-
pean Commission, who can also with-
draw its consent. BAK rejects this form 
of intervention and therefore calls for 
deleting the whole paragraph 4.

Article 11 – Entitlement to a dynamic 
price contract

BAK considers the providers’ duty to 
inform customers of the opportunities 
and risks of dynamic electricity tariffs 
and the regulatory authority’s monitor-
ing of related trends for households as 
a right but insufficient step. Member 
States must ensure that consumers 
have the right to be given a contract 
for time-independent electricity tariffs 
by their provider. Electricity tariffs have 
to be kept at a moderate level and must 
also be monitored by the regulatory au-
thority.

Article 13 – Contract with an aggregator 

As stated in BAK’s position paper on 
the Renewable Energy Directive of May 
2017, BAK views the introduction of ag-
gregators very critically. Namely, there 
is no legal framework regulating ag-
gregators. Experience in the field of 
local and district heating also shows 
that the participation of aggregators 
(third parties) is often accompanied by 
less transparency in pricing and bill-
ing, non-transparent contracts and le-
gal problems for private households. In 
BAK’s opinion, it must be ensured that 
contracts with private households, such 
as the transfer of rights to sell or auction 

micro-generated electricity, are always 
on a voluntary basis and that consum-
ers’ rights – in particular the free selec-
tion of an electricity provider – are main-
tained also with regard to aggregators. 
As long as basic consumer rights with 
regard to data privacy, for example, 
or insurance law (e.g. regarding dam-
age caused by voltage fluctuations) are 
lacking or unclear, BAK rejects the in-
troduction of aggregators.

Article 16 – Local energy communities

As stated in BAK’s position paper on 
the Renewable Energy Directive of May 
2017, BAK views the introduction of 
special rights for “local energy com-
munities” very critically. A general 
preferential treatment of individual mar-
ket participants results in a distortion of 
competition, since regulatory provisions 
can be avoided. This implies that nega-
tive effects for the whole system cannot 
be excluded. In particular, the right of 
energy communities to own private net-
works erodes the principle of solidarity 
financing of the national grid. The BAK 
is decisively against private electricity 
networks and special rules for energy 
communities as they promote a “two-
class energy society”. Non-members of 
local energy communities will have to 
pay disproportionately high costs for the 
public grid. As already stated regarding 
Article 13, there is no legal framework 
protecting consumers’ rights. There-
fore, BAK rejects the special regula-
tions for local energy communities as 
objectively not justified. There are no 
protective provisions for consumers’ 
rights, in particular with regard to the 
possibility stated in paragraph 1 lit. b to 
transfer handling to aggregators.
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Article 17 – Demand response

As far as the possibilities of energy de-
mand response are concerned, techni-
cal capabilities and the laws of physics 
have to be respected. BAK considers 
the rules on energy demand response 
to be unsuitable for domestic custom-
ers and, above all, inadequate. In par-
ticular, transparent and comprehensive 
legal conditions for aggregators have to 
be created in the first place, before they 
can be allowed to administer sensitive 
areas – such as the energy demand re-
sponse of private households. In BAK’s 
opinion, it must be ensured that “end 
users” according to Article 17 are not 
understood as private households.

Furthermore, BAK considers it neces-
sary that paragraph 3 lit. a is supple-
mented so that aggregators must at 
least inform other market participants 
or the regulatory authority that they will 
be active in the market.

BAK also argues against the objectively 
unjustified preferential treatment of ag-
gregators that are exempted from the 
obligation to make compensation pay-
ments and hence only have to pay them 
in exceptional cases in accordance with 
paragraph 4. Namely this duty exclu-
sively arises whenever a proved finan-
cial burden would be imposed on other 
market participants. BAK calls for the 
exemption of paragraph 3 lit. a and the 
whole of paragraph 4 to be deleted, as 
aggregators must also assume respon-
sibility for the system.

Article 19 – Smart metering

Paragraph 1 provides for aggregators 
to optimise electricity consumption. As 
stated in BAK’s position paper on the 
Renewable Energy Directive of May 
2017, BAK views the introduction of ag-

gregators critically, since the participa-
tion of third parties is often linked to a 
significant lack of transparency and 
legal problems for private households. 
Due to the lack or ambiguity of basic 
consumer rights concerning aggrega-
tors with regard to data privacy, or in-
surance law, BAK rejects the introduc-
tion of aggregators.

Furthermore, paragraph 4 stipulates 
that end users have to bear part of the 
costs arising from the introduction of 
smart meters. Studies show a generally 
lower level of energy savings in house-
holds, thus calling the clear cost-benefit 
effect of smart meters into question. 
Therefore, BAK also calls for a fair dis-
tribution of corresponding costs stem-
ming from the introduction of smart 
meters.

Article 20 – Smart metering func-
tionalities

BAK considers the fact that advice and 
information will not be provided until 
smart meters are installed, as stated 
in lit. f, as too late. Consumers must 
be appropriately informed about the 
operation of smart meters at an early 
stage before the envisioned installation. 
Therefore BAK calls for end users to be 
informed at least three weeks before 
the installation is planned.

Article 22 – Conventional metering

Initial experience with smart meters 
has shown that consumers reject smart 
meters primarily because of data pri-
vacy concerns. These concerns must 
be taken into consideration in every as-
pect of the switch to smart measuring 
systems. Smart meters must be able to 
flexibly respond to consumers’ wishes 
– without generating additional costs. 
This is especially important in urban ar-
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eas, where people frequently change 
their place of residence. The question 
remains open whether or not the new 
tenant or owner would like to have a 
smart meter. Therefore, in order to find 
a cost-effective and practical solution, 
BAK suggests installing electronic me-
ters, so that they can either function 
as a smart meter or be deactivated at 
the consumer’s request and hence be 
considered as conventional meter in 
the sense of Article 2 (17). These flex-
ible electronic meters would accommo-
date the wishes of consumers without 
generating significant additional costs. 
In BAK’s opinion, these electronic me-
ters should also be allowable in the set 
quota for smart measuring systems. In 
order to protect consumers’ interests, 
BAK considers it essential that Member 
States be required to ensure that every 
customer also has the right to reject a 
smart meter.

Article 29 – Energy poverty

As far as measures to combat energy 
poverty are concerned, BAK considers 
the definition of criteria for its recording 
as well as the obligatory monitoring of 
households affected by energy poverty 
as an important step towards applying 
targeted counter measures. However, 
in the opinion of BAK, specific policies 
against energy poverty to be taken 
by the Member States are lacking. In 
particular, it has to be possible to in-
tervene in electricity tariffs in the future 
whenever affordable energy prices for 
households affected by energy poverty 
are at stake. The possible determina-
tion of energy efficiency measures as 
one of the most important measures 
to bring about a long-term reduction in 
energy costs should also be laid down 
in a specific policy package to combat 
energy poverty.

Article 34 – Tasks of distribution sys-
tem operators in data management

In BAK’s opinion, authorised parties in 
accordance with Article 23 should only 
be given access to third party data 
when the third parties – in particular 
when the data comes from private 
households – have given their explicit 
consent to such access.

Article 40 – Tasks of transmission sys-
tem operators

In accordance with paragraph 2, the 
functions of a transmission system op-
erator can be transferred to another. 
The BAK is against the certification of 
the transmission system operator, who 
has been assigned these functions, as 
having unbundled ownership instead 
of an independent transmission system 
operator (ITO) in accordance with the 
unbundling model selected by Austria 
in the course of the 3rd Internal Energy 
Market package 2009. In terms of the 
principle of legal certainly, the legal sys-
tem and the objectively incomprehen-
sible necessity for stricter unbundling 
rules for transmission system opera-
tors, BAK supports the deletion of the 
passage on ownership unbundling re-
quirements (deletion of the second and 
third sentence in paragraph 2).

Article 43 – Ownership unbundling of 
transmission systems and transmis-
sion system operators

Here, too, the Directive breaches the 
previous legal system of Directive 
2009/72/EC on common regulations 
for the internal market in electricity. 
Hitherto, the corresponding article was 
read “Unbundling of the transmission 
networks and transmission system 
operators” and not “Ownership un-
bundling.....”. With regards to the legal 
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system, and to avoid both legal uncer-
tainty and unclear legal consequences 
of this change, BAK calls for a clear 
division between basic unbundling 
rules which apply to transmission sys-
tem operators and special rules for 
the ownership unbundling model (OU) 
as well as the model for independent 
transmission system operators (ITO) 
respectively independent system op-
erator (ISO). Non-transparent provi-
sions, which would ultimately lead to 
the mandatory ownership unbundling 
for transmission system operators, 
have to be rejected in any case.

Article 47 – Independence of the 
transmission system operator

The additional scope of the provisions 
on independence, which previously ap-
plied to subsidiaries only, are now to be 
extended to include vertically integrated 
enterprises. It must be clarified whether 
this would ultimately lead to further un-
bundling requirements. BAK categori-
cally rejects non-transparent provisions, 
which would lead to quasi-unbundling 
“through the back door”.

Article 49 – Supervisory Body

With regard to employee representa-
tives in the supervisory body of the par-
ent company, clarification is required 
that employee representatives are 
considered to be independent mem-
bers in accordance with paragraph 
3. Not only does this reflect the current 
Austrian legal system, in accordance 
with the Labour Constitution Act (Arb-
VG), but Union legislators also assume 
that employee representatives must 
be independent and be able to act un-
swayed if they are to properly exercise 
their duty as representing the interests 
of employees (Directive 2001/86/EC on 
European incorporated companies or 

Directive 2003/73/EC on European co-
operatives). This principle should also 
be laid down in this regulation.

Article 52 – Designation and certifica-
tion of transmission system operators 

Also in paragraph 2 the problem of pos-
sible ownership unbundling “through 
the back door” is inherent. The regula-
tory authorities should certify compa-
nies, who satisfy the requirements of 
Article 43, which regulates the owner-
ship unbundling of transmission system 
and of transmission system operator. 
BAK calls for a clarification that these 
prerequisites for certification can also 
be satisfied by an independent trans-
mission system operator (ITO).

Article 57 – Designation and inde-
pendence of regulatory authorities 

As far as the need for the independ-
ence of personnel and management at 
the regulatory authorities with regard 
to market interests stated in paragraph 
4 lit. b is concerned, in the BAK’s view, 
clarification is needed that this inde-
pendence will not be required from 
the advocacy groups for consumers of 
energy. This is reflected in the intention 
of the Directive on common rules for the 
internal market in electricity (2009/72/
EC), which aims for independence of 
the regulatory authorities towards gov-
ernmental authorities and energy pro-
viders. This reading is also confirmed 
by the interpretative note of the Euro-
pean Commission (Interpretative Note 
on Directive 2009/72/EC concerning 
common rules for the internal market 
in electricity and Directive 2009/73/EC 
concerning common rules for the inter-
nal market in natural gas – The Regula-
tory Authorities) where it expressly only 
refers to the personal independence to-
wards the supply side. The participation 
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of the advocacy groups for consumers 
of energy in the regulatory authorities is 
further reasonable, as the protection of 
consumers’ interests is one of the core 
purposes of the regulation. This objec-
tive is also echoed by the efforts of the 
Council of European Energy Regulators 
to more thoroughly include consumer 
organisations in future regulatory pro-
cesses.

Article 61 – Regional cooperation be-
tween regulators on cross-border is-
sues

Democratic considerations prompt BAK 
to take a stance against the empow-
erment of the European Commission 
contained in paragraph 5 to prepare 
guidelines by the means of a delegat-
ed act wherein the Commission deter-
mines the necessary extent of collabo-
ration of the regulatory authorities both 
among each other and with the Agency 
for the Cooperation of European Regu-
lators (ACER). 

Article 62 – Duties and powers of 
regulatory authorities with respect to 
regional operational centres

As already stated in BAK’s position pa-
per on the Regulations on risk prepar-
edness in the electricity sector as well as 
on the internal market in electricity from 
May 2017, BAK rejects the planned 
transfer of decisions to superordinate 
“regional operational centres” (ROC). 
Cross-border cooperation is essential 
for electricity networks, which are close-
ly interlinked technically and financially, 
to operate smoothly. However, the se-
curity of supply has to remain the core 
business of national transmission sys-
tem operators. The planned regulation 
would also weaken control and deci-
sion-making processes at the national 
level. Furthermore, the organisation of 

the energy system would be stepwise 
removed from the mechanisms of a 
country’s own economy and hence 
from its necessary democratic legiti-
misation. In BAK’s view, supraregional 
units as subordinate service providers 
for the transmission system operators 
should only play a coordinating role. 
The responsibility and decision-making 
power must remain with the transmis-
sion system operators.

Article 63 – Compliance with the net-
work codes and guidelines

As already stated on Article 61, demo-
cratic considerations prompt BAK to 
speak out against the authority of 
the European Commission to prepare 
guidelines by the means of a dele-
gated act wherein it can determine the 
process for compliance with network 
codes.
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Should you have any further questions
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