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The Austrian Federal Chamber of 
Labour is by law representing the 
interests of about 3.6 million em-
ployees and consumers in Austria. It 
acts for the interests of its members 
in fields of social-, educational-, 
economical-, and consumer issues 
both on the national and on the 
EU-level in Brussels. Furthermore 
the Austrian Federal Chamber of 
Labour is a part of the Austrian social 
partnership. The Austrian Federal 
Chamber of Labour is registered at 
the EU Transperency Register under 
the number 23869471911-54.

The AK EUROPA office in Brussels was 
established in 1991 to bring forward 
the interests of all its members directly 
vis-à-vis the European Institutions.

Organisation and Tasks of the 
Austrian Federal Chamber of Labour

The Austrian Federal Chamber of 
Labour is the umbrella organisation of 
the nine regional Chambers of Labour 
in Austria, which have together the 
statutory mandate to represent the 
interests of their members.

The Chambers of Labour provide their 
members a broad range of services, 
including for instance advice on matters 
of labour law, consumer rights, social 
insurance and educational matters.

Rudi Kaske 
President

More than three quarters of the 2 million 
member-consultations carried out each 
year concern labour-, social insurance- 
and insolvency law. Furthermore the 
Austrian Federal Chamber of Labour 
makes use of its vested right to state its 
opinion in the legislation process of the 
European Union and in Austria in order 
to shape the interests of the employees 
and consumers towards the legislator.

All Austrian employees are subject 
to compulsory membership. The 
member fee is determined by law and 
is amounting to 0.5% of the members‘ 
gross wages or salaries (up to the social 
security payroll tax cap maximum). 
816.000 - amongst others unemployed, 
persons on maternity (paternity) leave, 
communityand military service - of the 
3.6 million members are exempt from 
subscription payment, but are entitled 
to all services provided by the Austrian 
Federal Chambers of Labour.

Christoph Klein
Director
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The Federal Chamber of Labour (BAK) 
is currently opposed to the adaptation/
modernisation and to the extension 
of the EU-Turkey bilateral preferential 
trade relations. As long as the human 
rights situation and therefore the 
exercise of trade union rights does 
not improve significantly, incentives in 
the trade policy field would send the 
wrong signals.

Executive Summary
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The AK’s Position in Detail
General Outline 

At the end of 2016, the EU Commis-
sion tabled a proposal on negotiation 
guidelines for an agreement on the 
extension of the EU-Turkey trade rela-
tions. In its working programme, the 
Maltese Presidency aims at a possible 
adoption of a negotiation mandate by 
mid-2017. At this point, the BAK would 
like to reiterate its criticism with re-
gard to the lack of transparency and 
involvement of the public in the draft-
ing process of those guidelines: Being 
labelled as “restricted documents”, the 
documents are only available to a very 
close circle of ministry staff and social 
partner organisations. It was therefore 
once again rendered impossible to in-
form and consult with the interested 
public on this issue. It is indeed disap-
pointing that neither the Commission 
nor the Council drew any conclusion 
from the growing resistance against 
initiatives that go beyond usual trade 
policy. 

Initially, three options were being dis-
cussed: a so-called basic scenario 
maintaining the status quo of the ex-
isting EU-Turkey customs union. An-
other option proposed replacing the 
current customs union with a trade 
agreement. The third option or Option 
B that the Commission now pursues 
in consultation with Turkey suggests 
adapting the current customs union 
by fixing its many deficiencies while 
aiming at the conclusion of a bilat-
eral trade agreement. 

In the first place, the EU Commission 
argues that this would support and 
complement the accession process 
in place with Turkey. With the expan-
sion of the trade relations, the Com-
mission also aims at “promoting the 
bilateral relations and ensuring jobs 
and growth”. The reference to meas-
ures that aim at “strengthening and 
promoting human rights” play a rather 
subordinate role. 

In its proposal for the negotiation man-
date, the Commission states among 
other things the following elements 
and main objectives of the Option B 
mentioned above: enhancement of 
the Bilateral Preferential Trade Frame-
work, ensuring the joint values of de-
mocracy, the respect of human rights 
and basic freedoms such as the rule 
of law; the extension of basic wealth 
for the citizens; no discrimination be-
tween Member States, nationals and 
enterprises; sustainable development, 
full employment and decent work; en-
vironmental protection and the protec-
tion of natural resources, combating 
climate change, the implementation of 
international climate agreements and 
labour standards. 

Inter alia, the trade agreement is sup-
posed to regulate the following topics 
and areas:  eliminating tariffs in the 
agricultural sector, the liberalisation of 
services and investment as well as the 
mutual access to public procurement 
markets; intellectual property rights; 
dismantling or the reduction of unnec-
essary trade barriers; adaptation of 
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Turkish regulations to the Community 
acquis which goes beyond the Cus-
toms Union’s acquis; enhance regula-
tory coherence in other policy areas; 
right to regulate. 

Below, the BAK gives its view on the 
matter established above: 

1. Preconditions for negotiations on 
the extension of the EU-Turkey bilat-
eral trade relations

In the past few years, the human rights 
situation in Turkey has significantly 
worsened, particularly after the at-
tempted coup against the government 
on 15th July 2016. As a result of the ef-
forts undertaken to adapt the Constitu-
tion to an autocratic presidential sys-
tem, the main pillars of democratic ba-
sic rights and the rule of law are now 
at stake in Turkey. This is as unaccepta-
ble as the government has expressed 
its intention to re-establish death 
penalty. The BAK’s plenary assembly 
strongly condemns the disregard for 
fundamental rights and the attacks on 
justice, as well as the criminalisation 
of members of the political opposition 
and journalists. We further condemn 
the action taken against freedom of 
speech and trade unions (Resolution 
No. 167 adopted by the plenary as-
sembly of the Federal Chamber of La-
bour, Vienna, 14th November 2016).

By now, repressive measures and vio-
lations of basic rights are very high on 
the agenda of the Turkish government. 
Only until November 2016, more than 
120 000 employees – most of them 
public servants, teachers, scientists, 
journalists, police officers, judges, 
ministry officials of the ministry of the 
interior, the ministry of justice and the 
ministry of health – had been dis-
missed or suspended from their of-

fices. Around 35 000 Turkish citizens 
have been arrested or taken to prison 
and have partly been tortured. An es-
timated number of 75 000 employees 
have not received any financial sup-
port since their dismissal/suspension. 
More than 170 media enterprises and 
1000 non-governmental organisations, 
trade unions and companies had to 
be shut down (Statement of ETUC and 
ITUC about the latest developments in 
Turkey, 15th December 2016). 

Reportedly, there have been violations 
of international law in the course of the 
conflict with the Kurdish Labour Party 
PKK in the southeast of Turkey, when 
over half a million people were expro-
priated and expelled by the govern-
ment (Amnesty International, 6th De-
cember 2016). 

Similar to ITUC and ETUC, the BAK is 
strongly convinced that the respect for 
International Basic and Human Rights 
must be the precondition for the open-
ing of negotiations on the enhance-
ment of the EU-Turkey trade relations 
and for addressing the shortcomings 
within the framework of the customs 
union (modernisation/adaptation). 

Therefore, we demand that

• Turkey respects fundamental 
rights and the rule of law again 
and applies democratic standards 
when processing the coup,

• Turkey complies with the inter-
national conventions on human 
rights, particularly the European 
Convention on Human Rights, that 
include trade union rights as well 
as the freedom of expression, the 
freedom of speech and the free-
dom of press,
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• Turkey reverses the mass arrests 
and releases all political prison-
ers, including trade unionists; and 
restores their freedom of speech 
and of expression and does not 
hinder them in their trade union 
activities.

From the BAK’s perspective, the de-
cision on whether negotiations are 
opened must involve parliaments, 
trade unions on both sides as well as 
independent and internationally recog-
nised human rights organisations. The 
negotiation mandate for the adaptation 
of the customs union and the enhance-
ment of the EU-Turkey bilateral trade re-
lations must be prepared involving the 
interested public. To this point, the aim 
should be a constructive dialogue with 
Turkey in order to improve the humani-
tarian situation locally. 

From the BAK’s perspective, meeting 
the demands mentioned above is also 
the precondition to address the short-
comings of the customs union. This in-
cludes the problems relating to asym-
metries in the market access of third 
countries mentioned by the Commis-
sion that should be addressed. Within 
the framework of such agreements with 
the EU, the respective third countries re-
ceive market access to the Turkish mar-
kets based on the existing customs un-
ion. Another problem that relates to the 
design of the customs union is Turkey’s 
obligation to harmonise its technical 
provisions with EU law: in this respect, 
the mechanism for information sharing 
and notification should be improved in 
order to facilitate the fulfilment of these 
obligations for the Turkish government. 
Finally, the Commission recommends 
an effective dispute settlement mecha-
nism in order to address the increasing 
number of trade and market access is-
sues.

The BAK also rejects the Commission’s 
proposal to simultaneously conclude 
a bilateral trade agreement with Tur-
key on the liberalisation in the areas of 
services, agricultural products and pub-
lic procurement as well as regulatory 
cooperation (Option B). Only if the hu-
man rights situation in Turkey improves 
significantly in line with the demands 
mentioned above, the opening of trade 
negotiations should be considered un-
der the conditions detailed below.

In any case, the BAK strongly rejects the 
proposal to negotiate with Turkey on 
further liberalising the road and pas-
senger traffic. For several years, Aus-
tria, but also the EU have been pursu-
ing the aim of shifting the transport of 
goods from road to more environmen-
tally friendly modes of transport like rail 
and waterways. Conceding to Turkey’s 
demands in this area would not be ac-
ceptable vis-à-vis third countries and 
would thwart the aim mentioned above. 

Based on the liberalisation provisions 
in the seafaring sector and on certain 
aspects in the sustainability chapter, the 
BAK expects that the agreement will be 
of mixed competence between the EU 
and it´s member states. As a result, not 
only the European Parliament, but also 
national parliaments will have to adopt 
a possible trade agreement with Turkey. 
In any case, the ECJ’s opinion on the EU-
Singapore trade and investment agree-
ment should be awaited.

2. On the impacts of Option B (Cus-
toms Union modernisation and Bilat-
eral Trade Agreement)

As we repeatedly elaborated in our 
statements, the BAK fundamentally 
questions the idea that trade agree-
ments will automatically lead to in-
creased growth and employment. Even 
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among proponents, liberalisation and 
the resulting intensification of competi-
tion is a hotly debated issue. Way too 
often, this affects employees negatively 
through increased pressure on wages, 
working conditions and trade unions.

As an example, we would like to refer 
to the EU-South Korea trade agree-
ment that has been in place for 5 
years: the Austrian trade surplus was 
reduced gradually (2010: 233 million 
€; 2012: 215 million €; 2015: finally 133 
million €). The decrease of the trade 
surplus on the EU level is even more 
drastic (2015: 7.3 billion €; 2016: 2.6 
billion €). As a result, the contribution 
of foreign trade to growth and employ-
ment has also decreased (Source: EU 
Commission: Report on the 6th EU-Ko-
rea FTA Trade Committee, dated 16th of 
Dec 2016). This constitutes a decline of 
66%. 

However, the continuous problematic 
situation for trade unionists in South 
Korea has hardly improved. The South 
Korean government dissolved the 
teachers’ union and refuses to recog-
nise the public services union. Further-
more, mass dismissals and the arrest 
of railway unionists as well as illegal 
attacks on offices of the South Korean 
trade union confederation have been 
reported. The provided mechanisms 
and specially convened committees 
and fora within the framework of the 
sustainability chapter only convene 
very infrequently and have proven to 
be toothless, if not completely useless. 
In 2016, the EU-Korea Civil Society Fo-
rum has not had one single meeting. 
The Korean government refuses to add 
the violation of trade union rights to 
the agenda of the joint Committee on 
Trade and Sustainable Development 
(CTSD). 

The Commission had launched an 
impact assessment issued by the ex-
ternal advisory agency BKP. The BKP 
analysis was carried out based on a 
CGE model (Computable General Equi-
librium Model) that the BAK already 
criticised numerous times. The analy-
sis exhibits serious methodical flaws 
such as the assumption of full employ-
ment or the difficult measurability of 
non-tariff trade barriers. What is more, 
it ignores social and macroeconomic 
adaptation costs (see the BAK’s posi-
tion paper on the Commission’s press 
release: Trade for all – Towards a more 
responsible trade and investment poli-
cy, 27th November 2015). 

The development of the EU-Korean 
trade relations since the agreement 
went into force shows to what extent 
the model calculations overlooked im-
ports. The results of the calculations 
should be treated with caution and are 
likely to be over-optimistic. 

For the EU, the impact assessment on 
the realisation of Option B predicts an 
additional real rise in GDP of 0.007 % 
(in the summary, that figure is rounded 
up to 0,01 %) and for Turkey, an addi-
tional 1.44 %. The growth effects for the 
EU predicted in the impact assessment 
are extremely low, as already in the 
impact assessment on TTIP and CETA. 
More information is necessary, among 
other things, on the absolute results of 
the welfare impacts for the EU (5,388 
billion €). The real growth mentioned 
above (rounded to 0.01 % in the sum-
mary of the impact assessment) based 
on the real GDP in the EU in 2015 (ac-
cording to Eurostat 13 508 billion €) 
would only reach 1.35 billion €. This 
means that the welfare impact stated 
in the Impact Assessment corresponds 
to a multiple of real growth (based on 
2015). We request the Ministry for Re-
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search, Education and Economy or the 
Commission respectively to give an ad-
equate explanation of the reasons for 
this multiplier effect. 

Notwithstanding the above, the pre-
sent assessment does not indicate any 
reference period for the growth figure. 
The BAK assumes that, similarly to the 
Impact Assessments on TTIP and CETA, 
the Impact Assessment also comprises 
accumulated growth effects after 10 
to 15 years. However, this marginal-
ises the possible average growth rates 
completely, which would be between 
0.00046 % and 0.001 %. 

Even if the results of the Impact Assess-
ment are only based on a “moderate 
transitional unemployment rate” re-
sulting from liberalisation, the enhance-
ment of the trade relations would rep-
resent an additional burden for the job 
market (e.g. in the textile, clothing and 
footwear sector – 0.2 %). Furthermore, 
the Impact Assessment predicts that 
the removal of trade barriers will lead 
to an increase in economic activity and 
therefore raise Turkey’s and the EU’s 
greenhouse gas emissions (Turkey: + 
2.1 million tonnes CO2 equivalent if no 
countervailing measures are under-
taken). The document does not provide 
any data for the EU and should be de-
manded. The Commission uttered its 
intention to include environment protec-
tion principles within the framework of 
the Sustainability chapter. Nonetheless, 
those provisions will not be binding and 
will therefore have little impact. 

The Commission also announced a 
Sustainability Impact Assessment con-
sidering the impacts of trade liber-
alisations on different areas such as 
employment, environment, develop-
ment and the respect for human rights 
as well as access possibilities to high-

quality public services. The purpose of 
Sustainable Impact Assessments is to 
provide a basis for the decision whether 
or not negotiations should be resumed. 
Thus, the results of this impact assess-
ment should be available before the 
adoption of the negotiation mandate, 
and not only at the drafting stage of 
the agreement, as the Commission an-
nounced. 

The mentioned study by the World Bank 
states that the value of bilateral trade 
between Turkey and the EU has in-
creased fourfold since 1996. The study 
further highlights the development of 
direct investment and the integration 
of production ties between Turkish and 
EU enterprises and comes to the con-
clusion that the customs union has fos-
tered this development. In any case, 
Turkey’s trade relations with the EU 
are therefore already privileged.

If the human rights situation in Turkey 
improves significantly in the future, the 
BAK considers the resuming of trade 
negotiations conceivable under the 
following conditions: 

3) BAK’s demands for a bilateral free 
trade agreement with Turkey

a) respect for human rights and an ef-
fective sustainability chapter

The mere reference to the respect of 
democratic principles, the rule of law 
and human rights in the negotiation 
guidelines, as planned by the Commis-
sion, does not meet the challenges of 
the current situation in Turkey. The EU 
and its trading partners need to pursue 
coherent policies in all policy fields – in-
cluding trade policy – and comply with 
their international obligations, particu-
larly with respect to human rights and 
conventions to the United Nations, ILO 
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and OECD conventions and to the Eu-
ropean Convention on Human Rights. 
Anchoring human rights in the form of 
a so-called “essential elements” clause 
is a  minimum requirement for the trade 
agreement. Human rights must not be 
referred to exclusively in the preamble, 
but should be included in a separate 
article. Additionally, the agreement 
must comprise a specific implementa-
tion mechanism (including a schedule, 
monitoring, an accompanying and 
regularly convening commission that is 
composed of trade unions and human 
rights organisations) and ensure its ef-
fective applicability. Further, the agree-
ment must provide for a suspension 
mechanism that includes criteria for 
the termination of the agreement in the 
event of human rights violations.

Content requirements for a sustain-
ability chapter:

The BAK refers to its statement on the 
Commission’s communication: Trade for 
all – Towards a more responsible trade 
and investment policy (27th November 
2015). In the sense of sustainable de-
velopment, future trade agreements 
must consider social and ecological 
objectives equivalently to economic 
interests. 

In this context, both parties must ratify, 
implement in their national legal frame-
work and respect all eight ILO minimum 
labour standards. This includes the 
freedom of association, the freedom 
to conclude collective agreements, the 
prohibition of child labour, the prohibi-
tion of forced and prison labour and 
the principle of non-discrimination. Yet 
Turkey has ratified all eight conven-
tions, implementation and compliance 
of those core labour standards are cur-
rently not fulfilled (see above). 

Mandatory reporting with regard to 
the implementation status of the la-
bour norms: The governments of both 
contracting parties must be obliged to 
report regularly on the progress in the 
implementation of all obligations as-
sumed in this chapter. 

Non Lowering Standards-clause 
(or Upholding levels of protection-
clause): This provision must ensure 
that existing social and environmental 
standards are not lowered in order to 
acquire foreign investors. 

Committee for information exchange 
between governments and social 
partners: The agreement should es-
tablish a Committee for Trade and 
Sustainable Development that facili-
tates the information exchange on the 
implementation of the agreement itself 
between government officials of the 
contracting parties, workers’ and em-
ployers’ organisations and NGOs. In 
this forum, those four groups will be 
represented in a clearly defined and 
adequate manner. The Committee 
should convene at least two times a 
year and offer the possibility to discuss 
social issues and problems and find a 
joint solution. 

Ensure governments’ reaction to 
complaints by social partners and civil 
society organisations:  It is decisive to 
oblige governments to react to official-
ly filed complaints by social partners 
with adequate measures. Through this 
mechanism, recognised workers’ and 
employers’ organisations as well as 
NGOs of both contracting parties will 
be able to file complaints and provide 
proposals for action. Those complaints 
should have to be processed within 
a fixed time-frame (e.g. two months) 
by the respective government and be 
part of a permanent follow-up and 
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monitoring process in order to guaran-
tee that governments deal with those 
complaints in an effective manner. 

Independent experts evaluate com-
plaints and prepare recommenda-
tions: Provided that one government 
does not fully respond to a complaint 
filed by the other contracting party, 
there will be an evaluation process car-
ried out by independent and qualified 
experts. The respective expert recom-
mendations must be part of a deter-
mined and swift process so that their 
findings are not only used in reports but 
translate into actual provisions. This will 
maintain the pressure on governments 
to prevent labour right violations in their 
territories.  At least one expert should 
be an ILO representative. 

The general dispute settlement pro-
ceedings in the trade agreement must 
be applied to the sustainability chap-
ter: It has to be made clear that the im-
plementation rules for all the provisions 
in the agreement equally apply to the 
chapter on trade and sustainable de-
velopment. The provisions of that chap-
ter are especially subject to the same 
dispute settlement proceeding that any 
other elements of the agreement. The 
current proposal of a special dispute 
settlement mechanism put forward by 
the Commission that only mediates in 
case of a dispute, is by far not sufficient 
for the negotiation mandate with Tur-
key. 

The BAK calls for binding enforceable 
provisions in sustainability chapters: 
If, during the consultation process be-
tween governments, social partners 
and NGOs or even after independent 
experts added their recommendations, 
no positive change can be observed 
with respect to the labour rights viola-
tions in question after a certain time 

period, the dispute settlement proce-
dure should end with financial penal-
ties. Those fines should be high enough 
to unfold the sufficient deterrent effect. 
The proceeds of these penalties should 
be used to improve the working con-
ditions in those sectors and areas in 
which most problems occur. In this re-
spect, the agreement must provide for 
technical and administrative support in 
cooperation with international organi-
sations, particularly the ILO, in order to 
abolish these problems. 

Ensure compliance with environmental 
agreements: To really be worthy of its 
title as the chapter on trade and sus-
tainable development, also multilat-
eral environmental agreements must 
be ratified, implemented and applied. 
Environmental agreements selected 
within the framework of the General-
ised Scheme of Preferences of the EU 
(GSP+) can serve as useful templates 
for bilateral trade and investment 
agreements. This includes the following 
agreements: the Montreal Protocol (on 
ozone), the Basel Convention (on haz-
ardous waste), the Stockholm Agree-
ment (on persistent organic pollutants), 
the Convention on international trade 
in endangered species of wild fauna 
and flora, the Convention on Biological 
Diversity and the Rotterdam Convention 
(on hazardous chemicals and pesti-
cides). It is certainly essential to include 
the Paris Agreement on the United Na-
tions Framework Convention on Climate 
Change to this list. 

b) With respect to regulatory coopera-
tion

With regards to the regulatory coop-
eration mechanism proposed by the 
Commission we would like to refer to 
our comprehensive statement on Regu-
latory Cooperation that was published 
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on CETA and TTIP on 9th March 2015, as 
well as to the legal opinion on Regula-
tory Cooperation in CETA and TTIP (Stoll 
et al. 2014). The critical points men-
tioned there are equally applicable to 
a planned EU-Turkey trade agreement. 
Below, we will only refer to singular as-
pects:

The BAK explicitly rejects the inclusion 
of regulatory cooperation based on the 
CETA model. More generally, the BAK 
takes a critical view towards possible 
harmonisation efforts, mutual recog-
nition or facilitation of regulations be-
cause they tend to lower standards. 

The Commission proposes a very strong 
regulatory cooperation, aiming at “ef-
ficient, cost-effective and more com-
patible regulations”. The BAK takes 
the view that the assessment which 
regulations and laws are unnecessary 
and burdensome should not be made 
based on purely trade policy or cost-
efficiency considerations. Above all, this 
assessment must be made within the 
established democratic decision-mak-
ing processes on the European and the 
Member State level. 

Therefore, the BAK demands that par-
liaments must be included in this pro-
cess comprehensively. Regulatory de-
velopments must not be hindered by 
the agreement. The decision-making 
authority finally lies with the parlia-
ments. A situation where democratic 
policies can be altered after the agree-
ment with Turkey enters into force or the 
restriction of future regulations must be 
avoided.  

From the BAK’s point of view, the scope 
of the proposed regulatory cooperation 
mechanism must be defined precisely 
and narrowly. The agreement must 
guarantee that existing levels of protec-

tion are not lowered. All regulations in 
areas with sensitive need for protection 
must be excluded, such as in the areas 
of health, security, consumer protec-
tion (especially data protection), labour 
standards and the environment. It is 
further necessary to explicitly exclude 
certain sectors such as chemicals, 
pharmaceutical and food products as 
well as certain sensitive regulatory ar-
eas, for instance genetically modified 
organisms (GMO), hormones, antibiotic 
and other veterinary issues. 

The precautionary principle that is en-
shrined in EU law must also be applied 
in the future and should be expressly 
embodied both in the negotiation man-
date and the future agreement. The 
BAK rejects the proposed consultations 
on regulations at an early stage. This 
could, in combination with the involve-
ment of stakeholder groups that are 
not further defined into the process of 
drafting regulations, hinder the regula-
tory decision-making process (Regu-
latory Chill). This is why the term of 
stakeholders must be defined. Social 
partners and civil society organisations 
must be included according to their so-
cial relevance and must be involved in 
the regulatory process. 

c) Trade in services

The present negotiation guidelines also 
fail to undertake reliable restrictions with 
respect to the scope of the negotiation 
mandate in the area of trade in services 
and the respective domestic regula-
tions. Therefore they are not suited to 
exempt sensitive policy areas from the 
scope of the negotiations at this early 
stage. These issues are already evi-
dent in the very incomplete limitation 
of the negotiation topics: Apart from 
the exemption of audiovisual services 
from market access obligations and 
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of services supplied “in the exercise of 
governmental authority” (in terms of Ar-
ticle I:3 GATS), there is not a single pol-
icy area excluded in advance from the 
scope of the negotiations. Which again 
is not only problematic with regard to 
the concerns expressed towards the in-
clusion of the transport sector. Addition-
ally, such incomplete reservations are 
insufficient considering previous expe-
riences and problems with fairly vague 
negotiation guidelines and scopes of 
application, legally imprecise formula-
tions and an offensive interpretation of 
the negotiation competence of the Eu-
ropean Commission that is in charge of 
the negotiations (as evident in previous 
negotiations for TTIP, CETA and TiSA).

In contrast to this, we strongly encour-
age to refrain from overcharging the 
negotiation areas at this early stage. 
However, precise and more narrowly 
defined negotiation guidelines are nec-
essary beforehand. Against this back-
drop we believe it essential to consider 
the following aspects:

Negotiations on a further liberalisation 
in the area of temporary cross-border 
supply of services  through workers 
(the so-called mode IV) must unambig-
uously be excluded from the mandate. 
The existing EU acquis is considered 
to be sufficient (within the framework 
of the ECC-Turkey Association Agree-
ment, Austrian residence permit, WTO, 
etc.). In fact, measures that improve 
cross-border legal and administrative 
cooperation should be focussed on, in 
order ensure compliance with the mini-
mum wage required by law, working 
conditions and other working stand-
ards based on labour and social law 
and collective bargaining agreements. 
It must be made possible to settle dis-
putes about missing enforcement by 
the contracting parties and to impose 

sanctions (and, if necessary, to au-
thorise the suspension of liberalisation 
commitments). 

In any case, the country of origin prin-
ciple and the favourability principle 
as well as the applicability of the so-
called “labour clause” must be fully 
guaranteed when it comes to the ap-
plicable labour, social and income law 
and the collective bargaining provi-
sions. In this context, the wording of 
the phrase “nothing in the Agreement 
should prevent the Parties from apply-
ing their national laws, regulations and 
requirements regarding entry and stay“ 
need to be embodied more clearly. To 
do so, the subsequent modification in 
the phrase “provided that, in doing so, 
they do not nullify or impair the benefits 
accruing from the Agreement” could be 
eliminated. If applicable, there is the 
possibility to prevent the undermining 
of the “labour clause” by adding the 
following amendment: “The sole fact 
of requiring on a non-discriminatory 
basis that a service supplier complies 
with all laws, regulations and collective 
agreements concerning wages, work-
ing and employment conditions and 
social security must not be regarded 
as nullifying or impairing benefits ac-
cruing to any Party under the terms of 
a specific commitment.” Moreover, it 
should be made clear that there will 
be no lowering of quality requirements 
and categories of persons with respect 
to the definitions provided in the GATS 
agreement. Also, protection provisions 
against the dumping of wages and so-
cial services, particularly in the event of 
potential bypassing strategies such as 
pseudo-self-employment must be ef-
fective. In light of the continuous difficul-
ties with law enforcement in this area, it 
is desirable to aim for the embedding of 
“effective provisions on administrative 
enforcement” in the agreement. 

www.akeuropa.eu


www.akeuropa.eu Recommendation for a negotiation mandate of the European Council for the modernisation of 
the EU-Turkey Customs Union/free trade agreement, COM(2016) 830 final   
 13

A clear and comprehensive exemp-
tion of all public services is missing 
from the negotiation guidelines. Even 
though we appreciate the reference 
to Protocol 26 TFEU, it has to be made 
clear that this reference is not suitable 
to exclude public services explicitly from 
the scope of the negotiations. The very 
vague wording of the existing provision 
falls far short of the specified exemption 
for audiovisual services and services 
supplied on the exercise of governmen-
tal authority (see above). An effective 
exemption of public services should 
in particular consider the repeated at-
tempts by the Commission to keep the 
scope of public services “worthy of pro-
tection” as narrow as possible and with 
this, broaden the scope of negotiations 
for commercial interests (e.g. when ser-
vices of general interest such as energy, 
post services, transport or the disposal 
of waste and waste water are conse-
quently excluded from these protec-
tion provisions). However, narrowing 
down these protection areas would run 
counter policy spaces of cities, regional 
authorities and national lawmaker that 
define the sectoral scope of public ser-
vices according to demand.  

First, the planned enhancement of “reg-
ulatory disciplines” (“new or enhanced 
regulatory disciplines“) in comparison 
with GATS should be viewed in a highly 
critical light. We see the risk of funda-
mentally restricting national and local 
regulatory autonomy. In any case, the 
scope of action to define high qual-
ity social, labour, consumer and data 
protection as well as environmental 
and democracy standards must be 
defined (up until complex testing and 
approval procedures). The regulatory 
autonomy to determine the respec-
tive standards must be protected from 
wide-ranging interpretations of criteria 
that already proved to be very critical 

in the context of GATS and TiSA, criteria 
such as “not more burdensome than 
necessary“, possible “necessity tests” 
and other forms of “regulation tests”. 
We also highly recommend to fully pro-
tect the regulatory space to determine 
economic needs tests and licensing 
conditions in the public interest from 
increased deregulation pressure. From 
our point of view, the general reference 
to combating “digital protectionism” in 
the guidelines is problematic. Particu-
larly in light of the continuous difficulties 
to protect high-quality data protection 
provisions against commercial pres-
sure (not least with respect to the stag-
nant TiSA negotiations), this reference 
falls out of place. We further wish to 
indicate that the extension of provisions 
for subsidies to public services (and 
therefore also to service-relevant activi-
ties of state-owned enterprises) should 
be abandoned. 

We also reject negotiation guidelines 
that widen the scope of liberalisation 
commitments beyond the level of the 
plurilateral services agreement TiSA 
(“TiSAplus”). The conclusion of TiSA – 
that Turkey is also a party to – is more 
than controversial. A possible conclu-
sion of the negotiations should not be 
anticipated. In this respect we would 
like to stress our critical view on the TiSA 
negotiation guidelines and the nego-
tiation management by the European 
Commission (see also the BAK position 
paper, 29th June 2015). 

d) Public Procurement

The BAK critically opposes the further 
liberalisation in international procure-
ment markets. Especially in light of  
the economic crisis and international 
climate commitments, strengthening 
the sustainable focus in public procure-
ment is a key task of public authorities. 
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Public procurement must be in line with 
the highest environmental and social 
standards and be based on compli-
ance with international provisions for 
the protection of employees (such as 
the ILO Core Labour Standards,  Labour 
Clauses (Public Contracts) Conven-
tion, 1949/No 94, Protection of Wages 
Convention, 1949/No 95, Minimum 
Wage Fixing Convention, 1970/No 131 
and Maternity Protection Convention, 
2000/No 183). The predominant focus 
on the criterion of “price” proves not to 
be suitable to raise  international levels 
on labour, social and environmental 
standards in public procurement. The 
Austrian provisions on “in-house-pro-
curement”, possibilities for inter com-
munal cooperation and for taking into 
account social and ecological criteria 
in procurement procedures must not be 
undermined by any means. Likewise, 
the BAK recommends that the scope for 
action to consider objectives in industry 
and regional policy must be ensured. 
Public services as well as contracts 
and concessions in the area of basic 
services must be excluded from the 
agreement. 

e) Investment

The BAK states that the proposal for 
negotiation guidelines for the EU-Turkey 
FTA does not contain rules on invest-
ment protection or any investor-state 
dispute settlement mechanism. We 
consider it a political success of our 
continuous advocacy efforts that the 
European Commission – contrary to 
an earlier announcement to shape the 
negotiations with Turkey based on the 
model of other new EU agreements 
and the provisions contained – decided 
not to include investment protection in 
the agreement. The European Commis-
sion states that European investment 
policy will focus rather on improving 

the climate for investment (“investment 
facilitation”). The BAK is very critical of 
market access liberalisations for invest-
ments beyond the WTO level, because 
economic scopes of action should be 
maintained. Additional liberalisations 
of investments as well as investment 
protection do not meet this political ob-
jective at all. Measures in the area of 
regulatory transparency, streamlining 
efforts  and more flexible administrative 
proceedings and procedures as well as 
information exchange and bilateral co-
operation can have a positive impact on 
the investment climate. 

The BAK would like to take this opportu-
nity to point out that the “right to regu-
late” clauses that have been introduced 
by the European Commission do not 
fully protect the state’s right and scope 
to adopt regulations in the public inter-
est. Therefore these clauses must be 
improved. It is by no means sufficient 
to include a comprehensive clause on 
the right to regulate in the preamble of 
an agreement. This clause should rath-
er be conceived as a “carve out” clause 
in the respective chapter in the agree-
ment. The scope for action for regional 
economic, environmental and social 
policies in geopolitically sensitive sec-
tors such as energy and raw materials 
must not be restricted within the frame-
work of an agreement. This is why the 
BAK rejects the negotiation objective to 
negotiate with Turkey about provisions 
to inhibit the local value chain and to 
provide unlimited and “sustainable” 
access to raw materials or energy re-
sources. 
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Should you have any further questions
please do not hesitate to contact

Eva Dessewffy
T + 43 (0) 1 501 65 2711
eva.dessewffy@akwien.at

and

Petra Völkerer
(in our Brussels Office)
T +32 (0) 2 230 62 54  
petra.voelkerer@akeuropa.eu

Bundesarbeitskammer Österreich
Prinz-Eugen-Straße 20-22
1040 Vienna, Austria 
T +43 (0) 1 501 65-0

AK EUROPA
Permanent Representation of Austria to the EU
Avenue de Cortenbergh 30
1040 Brussels, Belgium
T +32 (0) 2 230 62 54
F +32 (0) 2 230 29 73
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