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The Austrian Federal Chamber of 
Labour is by law representing the 
interests of about 3.4 million em-
ployees and consumers in Austria. It 
acts for the interests of its members 
in fields of social-, educational-, 
economical-, and consumer issues 
both on the national and on the 
EU-level in Brussels. Furthermore 
the Austrian Federal Chamber of 
Labour is a part of the Austrian social 
partnership. The Austrian Federal 
Chamber of Labour is registered at 
the EU Transperency Register under 
the number 23869471911-54.

The AK EUROPA office in Brussels was 
established in 1991 to bring forward 
the interests of all its members directly 
vis-à-vis the European Institutions.

Organisation and Tasks of the 
Austrian Federal Chamber of Labour

The Austrian Federal Chamber of 
Labour is the umbrella organisation of 
the nine regional Chambers of Labour 
in Austria, which have together the 
statutory mandate to represent the 
interests of their members.

The Chambers of Labour provide their 
members a broad range of services, 
including for instance advice on matters 
of labour law, consumer rights, social 
insurance and educational matters.

Rudi Kaske 
President

More than three quarters of the 2 million 
member-consultations carried out each 
year concern labour-, social insurance- 
and insolvency law. Furthermore the 
Austrian Federal Chamber of Labour 
makes use of its vested right to state its 
opinion in the legislation process of the 
European Union and in Austria in order 
to shape the interests of the employees 
and consumers towards the legislator.

All Austrian employees are subject 
to compulsory membership. The 
member fee is determined by law and 
is amounting to 0.5% of the members‘ 
gross wages or salaries (up to the social 
security payroll tax cap maximum). 
560.000 - amongst others unemployed, 
persons on maternity (paternity) leave, 
communityand military service - of the 
3.4 million members are exempt from 
subscription payment, but are entitled 
to all services provided by the Austrian 
Federal Chambers of Labour.

Christoph Klein
Director

About us
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The AK’s position in detail
The proposal to amend Regulation (EC) 
883/2004 was preceded by extensive 
preparations. Above all three areas 
of EU legislation for coordination were 
identified, which require adaptations or 
new regulations. These areas are:

• coordination of social security ben-
efits for persons in need of long-
term care 

• coordination of unemployment 
benefits and 

• access of economically inactive EU 
citizens to certain social security 
benefits in their state of stay.

In addition, further changes were in-
corporated in the legislative proposal. 
These refer to:

• provisions on posting of workers 
and the pertinent implementing 
provisions

• coordination of family benefits
• changes to provisions regulating 

the posting of workers.

The object of the legislative proposal is 
to ensure greater certainty of law and 
transparency for citizens and the rele-
vant institutions and to modernise reg-
ulations on coordination, as well as to 
bring about an equitable and practica-
ble distribution of the financial burden 
between Member States.

The BAK welcomes this initiative to 
modernise Regulation (EU) 883/2004 
and Regulation (EU) 987/2009. It con-
siders the following points to be crucial: 

It welcomes regulations which stipulate 
a minimum period of employment in 
a Member State in order to aggregate 
periods of entitlement to unemploy-

ment benefits. The period for transfer-
ring such benefits to another Member 
State should be strictly limited in order 
to prevent abuse of this option as far as 
possible.

The BAK welcomes the inclusion of ben-
efits for persons in need of long-term 
care within the scope of the coordinat-
ing regulations.

The provisions on posting of workers 
should primarily protect workers from 
becoming the victims of social dump-
ing, while allowing fast and transpar-
ent cross-border cooperation of the 
relevant authorities in order to combat 
abuse of the rules on posting workers.

The BAK is sceptical of endeavours to 
introduce proportional allocation of 
family benefits according to the ratio of 
purchasing power in the state where 
the parents are employed to the chil-
dren’s country of residence.

1. General comments on the legisla-
tive proposal:

The BAK welcomes in principle the in-
tention to ensure certainty of law and 
transparency with regard to coordina-
tion. The BAK has found that the rele-
vant clauses must be formulated more 
clearly and understandably in view 
of the complexity of the areas to be 
regulated. There is undoubtedly room 
for improvement in this legislative pro-
posal; one such example is Art. 84 (1) 
Regulation (EC) 987/2009. Therefore we 
suggest to include this important aspect 
in future drafts of the proposal in order 
to do full justice to the intended objec-
tive of certainty of law and transparen-
cy. Another example is the German text 
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of the proposed revised version of Art. 
12 of Regulation (EU) 883/2004, which 
differentiates between workers who 
are “posted” and those who are “sent”. 
Such linguistic ambiguities make inter-
pretation difficult; such difficulties could 
be avoided from the outset by wording 
this more clearly.

The BAK welcomes the introduction of 
provisions on improvements regarding 
cross-border cooperation of authori-
ties in Regulation (EU) 987/2009, above 
all regarding service of process and 
standardised enforcement orders for 
contribution arrears. Here, too, there is 
need for improvement. We suggest that 
the regulations (in particular Art. 73 (4)) 
should be revised so that delays which 
can occur, for example, due to investi-
gations in order to determine the com-
petent institution, do not prove a burden 
on the individual because the statute of 
limitations according to national regula-
tions, for example, could lead to an ir-
revocable refusal of benefits.

In connection with the need for legisla-
tive improvements, we also suggest to 
review the “home base” rule regarding 
the responsibility for social benefits for 
air crews, since this results in exceed-
ingly problematic constellations in or-
der to circumvent the regulation, where 
companies choose different home bas-
es and company headquarters in order 
to optimise costs and the relevant insti-
tution has no possibility of determining 
insurance obligations sufficiently clearly 
for it to levy contributions. Therefore the 
social security obligations of air crews 
should be linked to the main place of 
business of the company, or at least to 
workers’ place of residence.

2. Comments on the individual pro-
posals of the draft:

Art. 4: Non-discrimination of economi-
cally inactive EU citizens

The BAK begs to consider that the pro-
posed wording for Art. 4 is overly inclu-
sive because it would not only include 
the benefits covered by the more recent 
judgments by the European Court of 
Justice, but would include all benefits 
covered by the actual scope of Regu-
lation (EU) 883/2004. According to the 
Austrian regulations this could result, 
for example, in one parent without 
Austrian nationality living in Austria, 
whose partner is employed in another 
Member State, who has given up their 
job in Austria in order to look after the 
children, being excluded from all family 
benefits.

Based on the more recent judgments of 
the Court of Justice, limitation of access 
to benefits should refer only to national 
benefits, which are intended exclusively 
to secure livelihoods and which are 
not linked to the prerequisite of labour 
market access, in order to limit as far 
as possible the differentiation between 
EU citizens who are economically ac-
tive with full access to social benefits, 
and those who are economically inac-
tive with no claim to benefits to secure 
their livelihood, and to severely curb the 
resulting discrimination. Based on more 
recent judgments of the Court of Jus-
tice a criterion for differentiation could 
be whether or to what degree an im-
migrating EU citizen has participated in 
the labour market or contributed to the 
social system in their country of resi-
dence or stay.
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Art. 35a to 35c: Benefits for persons in 
need of long-term care

The BAK expressly welcomes the initia-
tive to recognise benefits for persons in 
need of long-term care as social ben-
efits and to include them in a separate 
regulation in the scope of coordinating 
EU legislation.

The BAK has no fundamental concerns 
regarding the manner of regulation 
chosen. We suggest reviewing the pro-
visions of 35b regarding offsetting and 
at best ensuring in an implementing 
clause that offsetting benefits in kind 
against claims for cash benefits of an-
other Member State may only be ap-
plied if the benefits have been proved 
to have been given and charged to the 
competent institution for cash benefits. 
To this end the claim of the entitled per-
son with correspondingly transparent 
proof and accounting by the competent 
institutions should be included in the 
corresponding provisions.

Art. 12: Posting of workers

1. 1The term posting in the sense of 
the coordinating legislation should 
be amended according to Art. 12 of 
the legislative proposal and used in 
the sense of the Posting of Work-
ers Directive 96/71/EC. We already 
have cases where workers are 
employed solely in order to post 
them for purposes of employment 
in the sending state without the 
required prior period of employ-
ment in the country of origin. In this 
case, we suggest that provisions 
for a required prior minimum pe-
riod or employment in the country 
of origin, of around three months, 
should be included in the corre-
sponding regulations. Art. 14 (1) of 
the draft, which requires the work-

er to have been employed in their 
country of origin “immediately be-
fore the start of his employment”, is 
not sufficient.

2. The problem of the binding effect 
of certificates of posting (form A1) 
has occurred a number of times 
in Austria: Certificates of posting 
are issued for bogus postings and 
are used solely for the purpose of 
circumventing compulsory regis-
tration and contributions and to 
reduce costs. To date there is no 
satisfactory safeguard for state in-
stitutions against the immediate 
binding effect of certificates of post-
ing issued by the authorities of the 
country of origin solely for the pur-
pose of bogus postings, and there 
are no satisfactory procedural rules 
to effectively put right the incorrect 
decisions of authorities in the coun-
try of origin. 

 The BAK considers the changes 
made to Art. 5 of Regulation (EU) 
987/2009 as insufficient. We sug-
gest introducing further changes 
and to advocate provisions which 
allow for a faster and more flexible 
resolution of differences of opinion 
between the competent institutions 
of several Member States. 

3. The BAK considers the period of 24 
months to retain social insurance in 
a person’s country of origin when 
posted with self-employed status 
to another Member State as too 
long. For self-employed persons 
in particular posting is easier and 
much more flexible than for per-
sons in dependent employment. It 
seems disproportionate and can 
lead to abuse if such a long period 
to retain a person’s membership in 
social insurance in their country of 
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origin is allowed; this applies par-
ticularly to bogus self-employment, 
which is frequently the case in the 
country of origin.

 Even if it might appear necessary 
to make such a rule, we suggest 
shortening the period of 24 months 
to around three to six months max-
imum. 

4. The BAK would also like to point out 
that it should be verified whether or 
to what extent the provisions for 
coordinating social legislation can 
be used to combat social dump-
ing. We refer to our suggestion to 
require companies posting person-
nel to apply remuneration that is 
customary in the sending state as 
the basis for assessing social insur-
ance contributions.

Art. 68b: Family benefits

During preparation of the legislative 
proposal there were intense political 
discussions on the proportional allo-
cation of family benefits according to 
the extent of differences in purchasing 
power in the country of employment 
responsible for providing benefits and 
the country where the children are resi-
dent. In terms of EU policy proportional 
allocation of the level of benefits would 
undoubtedly be seen as a hindrance 
to free movement and corresponding 
obstacles of primary legislation would 
have to be overcome. We suggest con-
sidering this aspect if such a step is 
taken.

With regard to strengthening cross-
border cooperation we suggest, par-
ticularly in the case of family benefits, 
to give special consideration to fast and 
effective cooperation and the exchange 
of information between the competent 

institutions of the different Member 
States, and to improve the correspond-
ing regulations. In particular we sug-
gest creating subsidiary responsibility 
for benefits in the children’s country of 
residence, for example in cases where 
applications are delayed or refused in 
the Member State that is primarily re-
sponsible.

The BAK rejects the differentiation, 
made in Art. 68b of Regulation (EU) 
883/2004, of family benefits provided 
in lieu of earned income. It is not logical 
that parents who exercise their right to 
free movement should lose their claim 
to family benefit when they would con-
tinue to have a claim to one of the stand-
ard family benefits, for example, in their 
home system. In view of the judgments 
of the Court of Justice on family benefits 
it is not logical to use solely the income 
from the country of employment of the 
claimant parent. We suggest to review 
this clause more closely and to rework 
it if necessary.

Art. 65: Unemployment benefits

Regarding the planned regulations to 
coordinate benefits from unemploy-
ment insurance, the BAK would also 
like to note that both the structure of 
the regulations, as well as their word-
ing, currently run counter to the aims of 
clarity and transparency. One example 
is Art. 64a in combination with Art. 61 
of Regulation (EU) 883/2004, where the 
question of whether the “Member State 
where the person was last insured” or 
the state “whose legal regulations pre-
viously applied to the person unem-
ployed” urgently requires clarification. It 
must also be clarified whether this is the 
Member State where the person was 
last employed or whether this means 
the Member State where the unem-
ployed person was employed before 
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spending a period of less than three 
months in the Member State where 
they were last employed.

The BAK welcomes the minimum pe-
riod of three months employment for 
aggregating periods of entitlement as 
an appropriate solution in terms of so-
cial legislation. However, the transfer of 
claims to unemployment benefits for six 
instead of the previous three months is 
considered problematic because com-
pliance with national requirements for 
benefits, above all that of actively seek-
ing work, can be less well monitored 
the longer the period of absence.

The provision in Art. 65 of Regulation 
(EU) 883/2004 for “genuine” frontier 
workers who are to retain their ben-
efits from their previous state of em-
ployment, requires further discussion. 
At first glance, receiving benefits from 
the system where contributions were 
paid in, seems appropriate. However, it 
should be considered that commuting 
to jobs across a border is not always 
voluntary. If the labour market admin-
istration of the country of residence is 
no longer the provider of benefits, it will 
have less motivation to provide a place-
ment service and other labour market 
activities. Therefore the allocation of - 
also involuntary - frontier workers to the 
labour market of the state of destina-
tion becomes virtually ossified. On the 
other hand, in how far the employment 
agency and other institutions can moni-
tor, with a high level of motivation and 
efficiency, a job-seeker living in another 
state is also called into question. It must 
also be considered that this means 
that unemployed persons living in one 
Member State (which perhaps does not 
invest much in job-creating measures) 
will therefore appear in the unemploy-
ment statistics of another Member 
State.

Therefore this proposed new clause 
should also be viewed critically with re-
gard to its practical consequences.

The BAK wishes to express its thanks 
once again for this opportunity to give 
its opinion and asks that this opinion be 
included in the ongoing discussions on 
this legislative proposal.
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Should you have any further questions
please do not hesitate to contact

Martina Thomasberger
T + 43 (0) 1 501 65 2407
martina.thomasberger@akwien.at

and

Peter Hilpold
(in our Brussels Office)
T +32 (0) 2 230 62 54  
peter.hilpold@akeuropa.eu

Bundesarbeitskammer Österreich
Prinz-Eugen-Straße 20-22
1040 Vienna, Austria 
T +43 (0) 1 501 65-0

AK EUROPA
Permanent Representation of Austria to the EU
Avenue de Cortenbergh 30
1040 Brussels, Belgium
T +32 (0) 2 230 62 54
F +32 (0) 2 230 29 73
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