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The Austrian Federal Chamber of 
Labour is by law representing the 
interests of about 3.4 million em-
ployees and consumers in Austria. It 
acts for the interests of its members 
in fields of social-, educational-, 
economical-, and consumer issues 
both on the national and on the 
EU-level in Brussels. Furthermore 
the Austrian Federal Chamber of 
Labour is a part of the Austrian social 
partnership. The Austrian Federal 
Chamber of Labour is registered at 
the EU Transperency Register under 
the number 23869471911-54.

The AK EUROPA office in Brussels was 
established in 1991 to bring forward 
the interests of all its members directly 
vis-à-vis the European Institutions.

Organisation and Tasks of the 
Austrian Federal Chamber of Labour

The Austrian Federal Chamber of 
Labour is the umbrella organisation of 
the nine regional Chambers of Labour 
in Austria, which have together the 
statutory mandate to represent the 
interests of their members.

The Chambers of Labour provide their 
members a broad range of services, 
including for instance advice on matters 
of labour law, consumer rights, social 
insurance and educational matters.

Rudi Kaske 
President

More than three quarters of the 2 million 
member-consultations carried out each 
year concern labour-, social insurance- 
and insolvency law. Furthermore the 
Austrian Federal Chamber of Labour 
makes use of its vested right to state its 
opinion in the legislation process of the 
European Union and in Austria in order 
to shape the interests of the employees 
and consumers towards the legislator.

All Austrian employees are subject 
to compulsory membership. The 
member fee is determined by law and 
is amounting to 0.5% of the members‘ 
gross wages or salaries (up to the social 
security payroll tax cap maximum). 
560.000 - amongst others unemployed, 
persons on maternity (paternity) leave, 
communityand military service - of the 
3.4 million members are exempt from 
subscription payment, but are entitled 
to all services provided by the Austrian 
Federal Chambers of Labour.

Christoph Klein
Director

About us
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The AK’s Position in Detail
The continued refinement of consumer 
protection in Europe is a special concern 
of the Austrian Federal Chamber of La-
bour (BAK). It supports the EU Commis-
sion in principle in the Commission’s ef-
forts to help legal practitioners, through 
the proposed regulation on geoblock-
ing, to identify unjustified unequal treat-
ment of consumers in cross-border 
business transactions more easily and 
hence facilitate the prosecution of of-
fenders. 

However, the current status of consul-
tations (common approach with the 
Council, draft report of the EP Commit-
tee on the Internal Market and Con-
sumer Protection) gives rise to concern 

• that the intended aim will not be 
achieved and, 

• even worse, consumers will also 
be faced with an unfavourable 
intervention in the balanced and 
well-regulated conflict of laws 
which is generally applied by the 
European Court of Justice with re-
gard to applicable law in the case 
of cross-border consumer transac-
tions (Rome I Regulation), and with 
regard to court jurisdiction in such 
cases, (Brussels Ia Regulation). 

Of course, we as a consumer protection 
organisation very much regret the fact 
that this draft regulation has not imple-
mented the original aims of specifying a 
legal identification of unequal treatment 
in commercial transactions carried out 
by consumers within the internal market. 

However, we are most decidedly 
against the current special rules for 
consumers based on the conflict of 
laws being eroded under the dictum 
of consumer protection. We should not 
deviate from this well-balanced system 
under any circumstances!

In view of this situation we are address-
ing an urgent request to you personally 
to campaign against lowering the cur-
rent level of consumer protection and to 
demand that the draft be rewritten with 
consumers’ interests in mind.

To summarise: the BAK rejects the re-
citals and instructions contained in the 
draft report of the Committee on the In-
ternal Market and Consumer Protection

• which would substantially erode 
consumer protection regulations 
and court jurisdiction for con-
sumers according to the Rome I 
and Brussels Ia regulations. The 
special rules on conflict of laws 
for cross-border consumer trans-
actions (including the judicature 
of the European Court of Justice) 
must not be called into question 
under any circumstances by in-
terpretations as instanced in this 
draft.

 The reasons: Consumer protec-
tion regulations and court juris-
diction would be excluded if an 
online trader refers in the Terms & 
Conditions to his “intention” to sell 
his products or services in certain 
Member States only, while exclud-
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ing certain countries. In the event 
of a dispute, consumers from 
countries not mentioned would no 
longer have recourse to the appli-
cable laws and court jurisdiction 
in their country of residence, in a 
clear rejection of the current legal 
situation. The central idea appears 
to be: Consumers from countries 
not mentioned in the T&C would 
only be accepted as party to a con-
tract because of the prohibition of 
discrimination. Whosoever “forces” 
the seller to conclude a contract 
against his declared intention is 
now to forfeit previous advantages 
in return (in the form of loss of ap-
plicable laws and court jurisdiction 
in the consumer’s country of resi-
dence). 

• which, incomprehensibly, severely 
limit the scope of application of 
the prohibition of discrimination. 
It must be said that it is highly im-
practical and disadvantageous to 
consumers if the most common 
form of cross-border mass trade 
(namely online mail order busi-
ness including delivery to the resi-
dential address of the consumer) 
is not even to be covered by this 
prohibition. 

 The reasons: The complaints statis-
tics of European consumer organi-
sations reveal numerous instances 
of discrimination (refusal to enter 
into a contract as well as differ-
ences in prices or terms & condi-
tions according to the consumer’s 
origin), particularly in this type of 
business. Ignoring the most com-
mon form of cross-border selling 
means that the effectiveness of the 
regulation would in practice fall far 
behind the justified expectations of 
consumers. 

• whereby the seller may certainly 
continue, despite the prohibition 
of discrimination, to issue “tar-
geted offers” with differing prices 
or conditions to specific customer 
groups, as long as this decision 
is based on marketing strategies 
and not simply on the national-
ity of the customer. This means it 
will be difficult to provide proof, 
which will make it difficult to as-
sert claims in practice. 

 The reasons: Instead of the sub-
jective motives of a trader, objec-
tive criteria defining the borderline 
between justified and unjustified 
unequal treatment of customers 
should be the determining factor. 
Otherwise this regulation would be 
contrary to the Services Directive, 
which makes admissibility of un-
equal treatment of customers de-
pendent on proof which is based 
on objective reasons.

Finally, let it be said that the BAK can-
not accept the wording of the Council’s 
draft because this also is an unjustifia-
ble interpretation of the conflict of laws. 
Therefore the following passage should 
be deleted without substitution in the 
Council’s document:  

• whereby mere compliance with 
this regulation should not suggest 
that the seller wishes to direct his 
activities at a certain target coun-
try.   

 The reasons: Accordingly, the fact 
that the seller concludes a con-
tract with a consumer from another 
Member State should no longer 
“automatically” become a relevant 
element in determining the cross-
border orientation of a commercial 
offer. This would severely limit the 
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elements a court uses to assess 
whether applicable law and court 
jurisdiction should be determined 
according to a consumer’s place of 
residence.

General comments on the wording

Art. 20 of the Services Directive states 
that the Member States must ensure 
that the recipients of services (including 
consumers) do not have discriminatory 
requirements imposed on them which 
are based on their nationality or place 
of residence, and that access to a ser-
vice is not limited. Typical examples of 
limitations would be a multinational 
online trader who does not allow a cus-
tomer to buy directly from a website but 
directs that customer to an online shop 
in his/her own country with different 
prices and Terms & Conditions. Another 
case for non-compliance would be if a 
trader refuses to supply a product to 
a customer in another country without 
giving reasons. According to the Direc-
tive it is admissible to provide “for differ-
ences in the conditions of access where 
those differences are directly justified by 
objective criteria”. 

From the special report of the European 
Court of Auditors: “Has the Commission 
ensured effective implementation of the 
Services Directive?” it is clear that Art. 20 
of the Services Directive has not proved 
its worth in practice. Because of its lack 
of clarity, the directive does not currently 
provide a useful instrument to take suc-
cessful action against discriminatory 
practices vis-à-vis consumers. 

Here are some examples from the re-
port of the European Court of Auditors 
to illustrate this statement:

• While booking a vacation package 
online with a theme park based 
in France, a Bulgarian consumer 
selected the UK as her country of 
residence by mistake. She soon 
spotted her mistake and selected 
Bulgaria instead. The consumer 
learned that there was nearly a 
40% price difference and she was 
asked to pay EUR 500 more than 
her British counterparts. 

• While on holiday in an Austrian ski 
resort a German consumer discov-
ered that the purchase price of tick-
ets for lifts was much more expen-
sive for tourists than for Austrian 
residents. 

The conclusion of the Court of Auditors: 
“There is evidence that many consum-
ers continue to encounter problems in 
accessing the single market for ser-
vices, even if they do not make formal 
complaints.....Despite the “zero-toler-
ance policy” there have only been nine 
infringement cases for non-conformity 
of national legislation with the Directive 
since its introduction.”

In view of such major shortcomings in 
the enforcement of the directive, the 
Commission’s proposal on geo-block-
ing was in principle welcomed by the 
BAK. The aim of the Commission’s pro-
posal was to define more precisely the 
vague term, contained in the EU Servic-
es Directive, of “unlawful discrimination” 
of consumers on grounds of nationality 
or place of residence when concluding 
cross-border contracts. The intention 
was to improve legal certainty and fa-
cilitate taking action against discrimina-
tory practices. 
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At the end of November the Competi-
tion Committee adopted a common 
approach, whereby unequal treatment 
based on nationality or place of resi-
dence was to be prohibited. According 
to the Committee’s text, customers must 
be allowed to view all country-specific 
web pages of sellers (prohibition of ge-
oblocking). Different terms of purchase 
on grounds of nationality or place of 
residence must not apply when the sell-
er offers delivery to the relevant coun-
try or when the customer collects the 
product himself, when purchases for 
digital download are ordered, or when 
the customer wishes to use services lo-
cally (e.g. ski lifts, amusement parks). In 
view of the extensive exceptions to this 
principle and contradictory statements 
in the Committee’s paper, the BAK was 
expecting significant improvements to 
be made by the European Parliament. 

However, instead of the hopedfor im-
provements, the draft report of the Eu-
ropean Parliament has moved even 
further away from the aim of practical 
applicability of the principle of non-
discrimination in the Services Directive, 
and in fact even worsens the legal posi-
tion of consumers in the event of a le-
gal dispute by intervening in the current 
laws of conflict.

Details of the draft

Amendment 10 regarding Recital 10 
- deletion of the following passages 
without substitution

“In order to increase legal certainty both 
for traders as well as consumers and 
so promote cross-border trade, this 
regulation contains specific instruc-
tions regarding the laws of conflict 
and rules of jurisdiction with regard 
to consumer contracts. Traders could 
state clearly and comprehensibly on 

their online interface or in their General 
Terms & Conditions for access that they 
intend to sell to consumers from one 
or more Member States. However, if 
a consumer from another Member 
State not mentioned by the trader 
still wishes to conclude a contract in 
accordance with Art. 4 of this Regu-
lation, the applicable law should be 
determined according to Art. 3 and 
4 of Regulation (EC) 593/2008. Art. 
6 of Regulation (EC) 593/2008 shall 
not apply. Furthermore, proceedings 
in such matters can be brought by the 
parties involved before the courts of 
the Member State where the trader is 
domiciled. Art. 18 of Regulation (EC) 
1215/2012 shall not apply.”

Concerns of consumers: The consumer 
protection regulations of Rome I and 
Brussels Ia must not be affected by the 
draft regulation.

Reason:
It is essential that the Rome I and Brus-
sels Ia regulations (including the perti-
nent judicature of the European Court 
of Justice) remain unaffected by this 
proposed regulation. Recital 10 contains 
interpretations of “directing” offers to 
certain markets. Such interpretations are 
strictly reserved for the European Court 
of Justice on the basis of the two legal 
acts of the laws of conflict. An interpre-
tation by the European Court of Justice 
is based on individual cases, whereby 
more qualified decisions can be expect-
ed than from the generalised, extensive 
exemption from consumer protection 
rules and court jurisdiction, as contained 
in this recital. 
  
According to this recital, consumer 
protection regulations or court jurisdic-
tion would be excluded in the following 
cases: where an online trader refers in 
his Terms & Conditions to his “intention” 
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to sell his products or services in certain 
Member States only, while excluding 
the country of residence of a specific 
consumer. In the event of a dispute the 
consumer could no longer invoke the 
applicable law and court jurisdiction of 
his own country. The central idea behind 
this proposal appears to be: Consum-
ers from countries not listed in the T&C 
would only be accepted as party to a 
contract, as it were, because of the pro-
hibition on discrimination. Consumers 
who “force” the trader to conclude a con-
tract in this manner now are in a dispute 
to forfeit their previous legal advantages 
in return (application of the laws and 
court jurisdiction in the consumer’s place 
of residence). 

From the point of view of consumers this 
would be an unacceptably bad trade-off 
of rights. Moreover, the general exclu-
sion of the special rules for consumer 
transactions contained in Recital 10 does 
not derive either from the laws of conflict 
or from the judicature of the European 
Court of Justice to date. On the contrary: 
when clarifying the question of the cross-
border orientation of an (online) offer to 
markets other than the domestic market, 
all relevant facts (language of the web-
site, place of delivery, etc.) must be con-
sidered by the relevant court.

This proposal is not only very much to 
the disadvantage of consumers, it also 
exceeds the competence of the EU legis-
lative authority which is trying to assume 
the competence of the European Court 
of Justice. Furthermore, the proposal 
erodes the special rules for consumers 
in the Rome I and Brussels Ia regula-
tions in an unacceptable manner: every 
trader would, for tactical reasons, switch 
to specifying only a few countries in his 
T&C which he is prepared “of his own 
free will” to supply in order to circumvent 
consumer protection rules.

In addition, the Committee’s proposal 
does not contain an acceptable com-
promise. This is the case in the follow-
ing wording: “In particular the simple 
fact that a trader complies with the 
provisions of this Regulation should not 
be interpreted automatically, for the 
purposes of its application, as meaning 
that he is directing his activities to the 
Member State of the consumer”. There-
fore, the fact that the trader concludes a 
contract with a consumer from another 
Member State should no longer “auto-
matically” be a relevant element when 
determining the orientation of an offer. 
This would severely restrict the aspects 
that could be used by a court in its ap-
praisal.

Amendment 21 regarding Recital 21 - 
deletion without substitution 

“In all those situations, by virtue of the 
provisions on the law applicable to con-
tractual obligations, and on jurisdiction 
set out in Regulations (EC) No 593/2008 
and (EU) 1215/2012, where a trader does 
not pursue his activities in the Member 
State of the consumer or does not direct 
his activities there, compliance with this 
Regulation does not imply any addition-
al costs for the trader associated with 
jurisdiction, or differences in applicable 
law. Where, in contrast, a trader does 
pursue his activities in the consumer’s 
Member State, or does direct his activi-
ties there, the trader has manifested his 
intention to establish commercial rela-
tions with consumers from that Mem-
ber State, and has thus been able to 
take account of any such costs.”

Concerns of consumers: The consumer 
protection regulations of Rome I and 
Brussels Ia must not be affected by the 
draft regulation.
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Reason:
The proposed texts of the European 
Commission, the Committee and the 
European Parliament all express that 
additional costs may not be imposed 
on traders when they comply with this 
regulation. However, traders cannot be 
given this assurance without intervening 
disproportionately in existing consumer 
rights. Essentially traders are given a 
global and undifferentiated assurance 
that, on compliance with this regulation, 
no costs will accrue to them in the event 
of a cross-border dispute, except those 
costs which they would have to bear in 
the event of disputes in the domestic 
market. Hence this assurance presup-
poses that the special rules on cross-
border consumer transactions (court 
jurisdiction and applicable law of the 
consumer’s country of residence) are not 
to be applied in such cases.  

We refer to our comments on Recital 10: 
this would be an unacceptably extensive 
intervention in existing consumer rights.

Amendment 42 regarding Art. 1 (5) (text 
of the Committee) and Amendment 76 
regarding Art. 8a (new; draft report of 
the EP) - deleted without substitution

“When a trader states clearly and com-
prehensibly on his online interface or in 
his General Terms & Conditions on ac-
cess that he intends to sell to consumers 
in one or more Member States, the law 
to be applied to a contract covered by 
Art. 4 of this regulation with a consumer 
from a Member State not mentioned by 
the trader shall be determined in ac-
cordance with Art. 3 and 4 of Regulation 
(EC) 593/2008. Art. 6 of Regulation (EC) 
593/2008 shall not apply. Proceedings 
relating to a contract covered by Para-
graph 1 can be brought by the parties 
before the courts of the Member State 
where the trader is domiciled.”

Concerns of consumers: The consum-
er protection regulations of Rome I and 
Brussels Ia must not be affected by the 
draft regulation.

Reason:
As already explained in the comments 
on the corresponding Recital, an explicit 
and thus extensive exclusion of con-
sumer protection rules and of consum-
ers’ jurisdiction is decidedly rejected 
by the BAK. The question of “directing 
activities” must continue to be aligned 
with the current judicature of the Euro-
pean Court of Justice and the relevant 
considerations on individual cases (as-
sessment of all circumstances). Rome 
I and Brussels Ia regulations contain a 
high level of consumer protection, have 
proved their worth, and must not under 
any circumstances be eroded lightly. 
With this in mind it is essential that Art. 
8a (or Art. 1 (5)) be deleted from the rel-
evant section. 
 
Amendment 57 regarding Art. 4 (1) a - 
revision of the clause

“Traders shall not apply different gen-
eral conditions of access to their goods 
or services, for reasons related to the 
nationality, place of residence or place 
of establishment of the customer, in the 
following situations, when the custom-
er: 1a) wishes to buy goods and the 
trader specifies, in his General Terms 
& Conditions for access, delivery of 
those goods to a place in a Member 
State that is not the Member State 
where the customer has his place of 
residence, including the option of col-
lecting the goods at a place agreed 
between trader and customer.” 

Concerns of consumers:
The wording of the Committee should 
be used which would read as follows: 
“a) when a customer wishes to buy from 
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a trader and the goods are delivered to 
a place in a Member State specified 
for delivery by the trader in his General 
Terms and Conditions, or when they are 
collected at a place agreed by the trad-
er and the customer in a Member State 
for which the trader offers such an op-
tion in his General Terms & Conditions.”

Reason:
In view of the intended aim of facilitat-
ing identification of cases of unjustified 
discrimination and of eliminating them, 
it is incomprehensible that the main 
application is to be excluded from the 
scope of application of the regulation. 
Cross-border selling is dominated by 
online mail order business with deliv-
ery included. Why precisely this type 
of business should be excluded from 
the prohibition of discrimination is far 
from clear. We refer to the complaints 
statistics of European consumer or-
ganisations which prove that discrimi-
natory practices are to be found with 
great frequency in cross-border online 
purchases where delivery is included. 
It appears that consumers - according 
to the intentions of the EP report - may 
only invoke Art. 4 if the trader gives the 
option to collect goods in his T&C (also 
in a country other than where the en-
trepreneur is domiciled). This situation 
is far from standard practice. Without 
the inclusion of typical mass consumer 
transactions - this means unquestion-
ably online sales of goods with delivery 
to the place of residence of the ordering 
party - the regulation would fall so far 
behind the expectations of consumers 
that its adoption would certainly have to 
be reconsidered.    

Amendment 61 regarding Art. 4 (1a) 
(new) in combination with Amend-
ment 17 regarding Recital 17 - deletion 
of the clause and introduction of a 
catalogue of criteria regarding objec-
tively justified unequal treatment

“The prohibition according to Para-
graph 1 does not prevent a trader from 
applying different General Terms & 
Conditions for access between Mem-
ber States or within a Member State 
which apply to customers in a certain 
territory or for a certain consumer 
group, provided that they are not de-
fined on grounds of nationality, place or 
residence or temporary abode.”

Concerns of consumers:
Instead of focusing on the subjective 
motives of the entrepreneur (intended 
discrimination on grounds of the na-
tionality of the customer), which in prac-
tice can never be proved, a list of objec-
tive grounds for justification should be 
drawn up. 

Reason: 
The applicable prohibition of discrimi-
nation in the cases defined should 
clearly not limit traders’ options to direct 
offers with different prices and terms in 
a targeted manner to the inhabitants 
of different Member States or target 
groups defined otherwise. It is ques-
tionable whether offers tailored to this 
concession would not erode Art. 20 of 
the Services Directive; in other words, 
this proposal does not improve but 
possibly even worsens consumers’ situ-
ation vis-à-vis the original objective.

Prices determined according to coun-
try not only run counter to consumers’ 
expectations but also to Art. 20 of the 
Services Directive which requires “ob-
jective criteria” for unequal treatment 
regarding price. However, marketing 
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aimed at target groups or regions and 
based on different pricing is wholly at 
the subjective discretion of the trader. 
As long as an entrepreneur claims that 
unequal treatment is due to its market-
ing strategies and not simply the na-
tionality of the customer, differentiation 
would always be justified. As a result it 
will be difficult to provide proof, which 
will make it difficult or even impossible 
to assert claims in practice.

To date the discussion has only con-
cerned whether (objectively definable) 
significant differences in purchasing 
power between Member States could 
provide justification for different prices 
on country-specific websites of the 
same trader. Further price differen-
tiation (finely differentiated according 
to target groups, e.g. on the basis of 
online behaviour profiles) cannot be 
acceptable from the point of view of 
consumers. The original objective of 
non-discriminatory online trading in the 
Single Market, which offers all consum-
ers access under the same conditions, 
has clearly been missed.  

Contractual clauses aimed at specific 
territories and regulating, for example, 
aftersales services differently, conflict 
with consumers’ expectations regard-
ing the internal market, at least in the 
case of transnational online mail or-
der companies. In practice consumers 
run the risk of not being sufficiently in-
formed of such differentiation before 
making a purchase (in view of the mass 
of mandatory information, such notices, 
even if placed prominently, would often 
not be noticed by a consumer reading 
with average attention). An exception 
to the prohibition of discrimination in 
terms & conditions may, therefore, only 
be considered at all for traders operat-
ing in the domestic market without a 
pan-European logistics infrastructure.  

Instead of focusing on the subjective 
motives of traders in cases of unequal 
treatment, a non-exhaustive list of ob-
jective criteria should be drawn up for 
the use of courts when separating justi-
fied from unjustified unequal treatment.
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Should you have any further questions
please do not hesitate to contact

Daniela Zimmer
T + 43 (0) 1 501 65 2722
daniela.zimmer@akwien.at

and

Peter Hilpold
(in our Brussels Office)
T +32 (0) 2 230 62 54  
peter.hilpold@akeuropa.eu

Bundesarbeitskammer Österreich
Prinz-Eugen-Straße 20-22
1040 Vienna, Austria 
T +43 (0) 1 501 65-0

AK EUROPA
Permanent Representation of Austria to the EU
Avenue de Cortenbergh 30
1040 Brussels, Belgium
T +32 (0) 2 230 62 54
F +32 (0) 2 230 29 73
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