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The Austrian Federal Chamber of 
Labour is by law representing the 
interests of about 3.4 million em-
ployees and consumers in Austria. It 
acts for the interests of its members 
in fields of social-, educational-, 
economical-, and consumer issues 
both on the national and on the 
EU-level in Brussels. Furthermore 
the Austrian Federal Chamber of 
Labour is a part of the Austrian social 
partnership. The Austrian Federal 
Chamber of Labour is registered at 
the EU Transperency Register under 
the number 23869471911-54.

The AK EUROPA office in Brussels was 
established in 1991 to bring forward 
the interests of all its members directly 
vis-à-vis the European Institutions.

Organisation and Tasks of the 
Austrian Federal Chamber of Labour

The Austrian Federal Chamber of 
Labour is the umbrella organisation of 
the nine regional Chambers of Labour 
in Austria, which have together the 
statutory mandate to represent the 
interests of their members.

The Chambers of Labour provide their 
members a broad range of services, 
including for instance advice on matters 
of labour law, consumer rights, social 
insurance and educational matters.

Rudi Kaske 
President

More than three quarters of the 2 million 
member-consultations carried out each 
year concern labour-, social insurance- 
and insolvency law. Furthermore the 
Austrian Federal Chamber of Labour 
makes use of its vested right to state its 
opinion in the legislation process of the 
European Union and in Austria in order 
to shape the interests of the employees 
and consumers towards the legislator.

All Austrian employees are subject 
to compulsory membership. The 
member fee is determined by law and 
is amounting to 0.5% of the members‘ 
gross wages or salaries (up to the social 
security payroll tax cap maximum). 
560.000 - amongst others unemployed, 
persons on maternity (paternity) leave, 
communityand military service - of the 
3.4 million members are exempt from 
subscription payment, but are entitled 
to all services provided by the Austrian 
Federal Chambers of Labour.

Christoph Klein
Director
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The AK’s Discussion in Detail
1. Background

On 1 January 2015, a statutory mini-
mum wage entered into force in Ger-
many. A short time later, there were 
complaints from some of the member 
states against the use of the minimum 
wage for cross-border lorry traffic. In 
particular, Polish and Czech freight car-
riers feared that they would lose their 
competitive edge if they had to pay their 
drivers the minimum wage in Germany. 
Whereupon the European Commission 
suddenly initiated so-called pilot legal 
proceedings1 against Germany. As a re-
sult, the federal minister for labour and 
social affairs suspended the controls of 
the minimum wage for so-called pure 
transit, but only as an interim measure 
until the legal situation had been clari-
fied2.3 However, in the case of cabo-
tage4 as well as for bilateral traffic, i.e. 
for transport services with loading and/
or unloading in Germany, the minimum 
wage regulations continued to be ap-
plied. The question as to what degree 
it is permissible to apply the relevant 
national wage regulations for transit 
journeys under European law has sub-
sequently become the subject of fierce 
political and legal debate in Germany.5  
In Austria, Windisch-Graetz6 and most 
recently Niksova7 have examined the 
topic of the minimum wage in cross-
border situations in the transport sector 
in depth. 

2. Current developments

2.1. The proposal for the reform of the 
Posting of Workers Directive

On 8 March 2016, the European Com-
mission presented a proposal for the 
reform of the Posting of Workers Direc-
tive.8 The subject of this proposal is, in 
particular, the fundamental limitation 
of posting to 24 months, a clarification 
that not only the minimum wage rates, 
but possibly also other wage compo-
nents such as bonuses and allowances, 
should be governed by the directive, and 
the provision that the member states 
should be obliged to guarantee the la-
bour conditions pursuant to Art. 5 of the 
temporary workers directive9 when hir-
ing cross-border employees. A clarifica-
tion regarding to what degree the Post-
ing of Workers Directive is to be applied 
to transport services cannot be inferred 
from the directive. On the contrary: in the 
recitals, it is stated that the implementa-
tion of the Posting of Workers Directive 
gives rise to particular legal questions 
and difficulties in terms of international 
road traffic. Therefore, it is considered 
“that it would be it would be most suited 
for these challenges to be addressed 
through sector-specific legislation to-
gether with other EU initiatives aimed at 
improving the functioning of the internal 
road transport market.

best if these challenges were dealt with 
via sector-specific legal provisions and 
other EU initiatives, which have as their 
aim the improved functioning of the in-
ternal transport market.”10 Quite what is 
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meant by that in concrete terms remains 
unclear.  It gives the impression that the 
Commission simply wanted to get rid 
of this hot potato and – metaphorically 
speaking – simply tossed it into the air. 
We shall have to wait and see whether 
the European Court of Justice catches it.11 

2.2. The law regarding the combating 
of wage and social dumping (LSD-BG) 

The Austrian legislature recently decided 
against applying the minimum wage for 
pure transit (§ 1 par. 5 Z 7 LSD-BG), if it 
was a case of services with limited scope 
and short duration. Thus cabotage and 
terminating traffic, i.e. when the un-
loading takes place in Austria, are not 
excluded.12 Cases in which the normal 
place of work is in Austria are also not 
excluded.13 

It is unclear whether the interpretation 
of “services with limited scope and short 
duration” should be applied to the indi-
vidual activity, or whether several transit 
journeys should be considered within 
a temporal relationship. Thus, would a 
worker who drives through Austria sev-
eral times a week also fulfil the condi-
tions for the exception?14 

2.3. The “Loi Macron” in France

Since 01.07.2016, a law has been in force 
in France that provides for the applica-
tion of the French minimum wage in the 
transport sector for cabotage and all 
cross-border transport services with the 
exception of pure transit traffic.15  Further 
specific reporting regulations (“Attesta-
tion de détachement”) are anticipated 
as well as the designation of a repre-
sentative (“Représentant”), who has to 
maintain the working hours and wage 
records and present them for inspection. 

2.4. The infringement proceedings ini-
tiated against Germany and France

On 16 June, France received a formal 
notice from the European Commission, 
whereby the first step in the infringe-
ment proceedings was initiated.  On the 
same day, Germany received a supple-
mentary letter of formal notice, after the 
first step in the infringement proceed-
ings had been taken subsequent to 
the aforementioned pilot proceedings 
in May 2015. The Commission declares 
that it is fully and completely in favor of 
the principle of a minimum wage, how-
ever, it is of the opinion that the sys-
tematic application of France’s and/or 
Germany’s minimum wage laws on all 
freight services causes a disproportion-
ate limitation to service freedom and 
the free movement of goods.16 

3. The applicable employment law 
pursuant to Rome I

The point of departure for every legal ar-
gument for the applicable employment 
law in the case of cross-border matters 
is international private law. The basis for 
this is the Convention on the Law Ap-
plicable to Contractual Obligations, or 
the “Rome Convention” (EVÜ),17 and/or 
the Rome I Regulation for employment 
contracts that were concluded after 16 
December 2009.18 According to this, 
the usual place of work, or, if this does 
not apply, the law of the state in which 
the subsidiary that is responsible for 
engaging the employee is domiciled, 
is decisive. However where it appears 
from the circumstances as a whole that 
the contract is more closely connected 
with a country other than that indicated 
in paragraphs 2 or 3, the law of that 
other country shall apply.
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(Art. 8 Rome I). Since, in the case of 
professional lorry drivers working in 
international road haulage, it is often 
quite difficult to define a usual place of 
work, in practice it is often the case that 
the subsidiary of the employer engag-
ing the worker is taken as the decisive 
point of reference. This favours letter-
box companies, which are particularly 
widespread in the transport sector.19 
Also in the legal case in Koelzsch20, the 
employer, a Luxembourg subsidiary of a 
Danish company, invoked the law of the 
state in which the subsidiary that had 
engaged the worker was domiciled. 
However, the ECJ decided that the crite-
rion of the state in which the employee 
generally carried out his work must be 
interpreted broadly against the back-
ground of the protection of the weaker 
contracting party, i.e. the employee. 
Taking into account the nature of the 
work in the international transport sec-
tor, all the different aspects that charac-
terise the activity of the employee have 
to be taken into account. In particular, 
it has to be decided in which state the 
place from where the employee carries 
out his transport work, receives the in-
structions for his journeys, organizes his 
work and has his work tools located. It 
must also be established to which lo-
cations the goods are primarily trans-
ported, where they are unloaded and 
to where the employee returns once his 
freight journeys have been completed. 
Hence the decisive points of reference 
are not the formal aspects such as, in 
particular, the subsidiary of the em-
ployer that engaged the employee, but 
other facts of the matter, which are con-
siderably less easily adapted purely to 
its advantage by the employer. Thus the 
ECJ, theoretically at least, largely de-
molished the foundation for letter-box 
companies in employment law.21 

If, on the basis of Rome I, the use of the 
employment law of a specific member 
state is determined, this member state 
can prescribe the validity of a statutory 
minimum wage22 even if the domicile of 
the employer is located abroad. As an 
alternative to the statutory determina-
tion of a minimum wage, the member 
state, such as Austria, can provide for 
minimum compensation for employers 
who do not have a domestic subsidiary 
in such a way that this is based on the 
relevant collective agreement.23 Fun-
damentally, this also applies to transit 
journeys through the member state.24 It 
can thus be stated: The member state 
whose employment law based on Art. 8 
Rome I is to be applied can also provide 
for compliance with a minimum wage 
for transit journeys.

4. The Posting of Workers Directive

4.1. About the term “posting of workers”

If the work is generally performed in 
one state, the law to be applied does 
not change if the employee performs 
his work in a different state on a tempo-
rary basis (Art. 8 par. 2 clause 2 Rome 
I). However, this regulation is somewhat 
superseded by the Posting of Workers 
Directive.25 Namely, the member states 
must guarantee the scope of certain 
labour and employment conditions for 
employees posted to their sovereign 
territories (Art. 3 par. 1 EntsendeRL). 
A posted worker is deemed to be an 
employee who performs his work on 
a temporary basis in the sovereign ter-
ritory of another member state other 
than the sovereign territory in which he 
normally works (Art. 2 par. 1 Entsend-
eRL). Thus the term employee is based 
on the place where the employment is 
performed (Art. 2 par. 2 EntsendeRL). 
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The period of time is only defined as 
“limited”. In the case of longer postings, 
this creates delimitation problems with 
regard to the usual place of work.26  
However, a minimum period is not de-
fined.27 It is also not defined that the 
work, such as construction work in the 
state of posting, must be carried out at a 
fixed location. Employees, who as lorry 
drivers are employed within the frame-
work of their employment relationship 
in a different member state from that in 
which they normally work, are therefore 
considered to be posted workers within 
the meaning of the Posting of Workers 
Directive. The fact that they often work 
in several member states on a tempo-
rary basis and not just in one member 
state, does not change anything in this 
regard.28 

4.2. Cabotage and bilateral traffic 

It is not only the fact that a posted 
worker is involved that is decisive for 
the application of the Posting of Work-
ers Directive, but also that the posting 
lies within the framework of the cross-
border provision of a service (Art. 1 par. 
1 EntsendeRL) and further that one of the 
conditions of Art. 1 par. 3 of the Posting 
of Workers Directive has been fulfilled.29 
Letter b of this directive concerns post-
ings to a company owned by the group 
of companies, letter c cross-border 
hiring out by an agency for temporary 
work, and letter a postings within the 
framework of a contract that was con-
cluded between the posting company 
and the service provider in this member 
state. In the case of cabotage and the 
provision of transport services in so-
called bilateral traffic, i.e. the provision 
of transport services with unloading 
in the posting state, the service is pro-
vided for a service provider active in a 

receiving state. These transport servic-
es therefore fall within the remit of the 
Posting of Workers Directive.30 Insofar 
as this applies to cabotage, this was 
also determined expressly in recital 17 
of Regulation (EC) no. 1072/2009. 

4.3. Transit traffic and other cases

Insofar as no contract has been con-
cluded between the posting company 
and the service recipient that is ac-
tive in the receiving state, and there is 
no case pursuant to Art. 1 par. 3 letter 
b (posting within the group) or pursu-
ant to Art. 1 par. 3 letter c (cross-border 
temporary work), the wording of the di-
rective means that it is not applicable. 
This would primarily concern so-called 
pure transit cases, i.e. the passage of a 
freight train or the crossing of a state’s 
national territory with a lorry.31 

Cases in which the service was not 
provided by the contracting party itself, 
and in which the specific provision of 
the service has been transferred to a 
third party by the contractual party32, 
are also not included in the wording 
of Art. 1 par. 3 letter a (“posting an em-
ployee...within the framework of a con-
tract that has been concluded between 
the posting company and the …service 
recipient,...”). If an interpretation in ac-
cordance with one of the most impor-
tant interpretation methods of the ECJ, 
the effet utile33, is applied, it is clear that 
these cases are, however, covered by 
the Posting of Workers Directive. Other-
wise it would be easy to circumvent the 
directive and “would thus be deprived 
of a not insignificant aspect of its effec-
tiveness.34 
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In the case of the cross-border transport 
of goods by the seller itself, it is gener-
ally assumed that the transport services 
vis-à-vis the sale of goods represent a 
secondary aspect and therefore, with 
regard to the relevant judgements of 
the ECJ,35 cross-border deliveries by the 
seller are to be governed by the free 
movement of goods. But since the Post-
ing of Workers Directive refers (only) to 
postings during the cross-border provi-
sion of services36 these cases are be-
yond its scope of application.37 There-
fore, in principle the following consider-
ations on the national minimum wage 
for cross-border transit traffic can also 
be applied to the cross-border trans-
port of goods by the seller.

5. Overriding mandatory provisions

It can therefore be stated that the cas-
es of pure transit do not fall within the 
scope of application of the Posting of 
Workers Directive. However, this does 
not mean that the member states would 
be fundamentally barred from prescrib-
ing their relevant national minimum 
wage and/or provisions in employment 
law. The opinion of Karl38, whereby the 
list of posting categories included in the 
Posting of Workers Directive is consid-
ered to be definitive, and no expansion 
of the Posting of Workers Directive is 
envisaged, is not convincing. It is true 
that the Posting of Workers Directive 
itself does not foresee any expansion 
of the posting categories. However, 
this does not mean that cases of post-
ings that do not fall within the scope of 
the Posting of Workers Directive can-
not be governed. It is in the nature of 
things that a law or a guideline does 
not govern cases that do not fall within 
its scope.39 The so-called blocking effect 
derived from the judgements of the ECJ 

from Art. 3 of the Posting of Workers Di-
rective, applies only to the labour and 
employment conditions and not, how-
ever, to the scope of application.40 The 
ECJ therefore determines in the present 
decision and without any restrictions on 
the scope of application of the Posting 
of Workers Directive that the Commu-
nity law according to consistent case 
law does not fundamentally prohibit 
the member states from applying their 
legal provisions or the tariff agreements 
that they have concluded with their so-
cial partners to all persons who, even 
if only on a temporary basis, carry out 
an employed activity, irrespective of in 
which member state the employee is 
resident.41 However, the member states 
are not allowed – and here there is 
agreement with Karl – to apply their 
national employment law outside the 
scope of validity of the Posting of Work-
ers Directive to employees posted cross 
border ad libitum.42 In view of the ob-
servance of the barriers with regard to 
the conflict of laws, these national regu-
lations must fulfil the rule of an overrid-
ing mandatory provision in terms of Art. 
9 Rome I43 and, in addition, they must 
not represent any unauthorized restric-
tion of market freedoms in terms of the 
judgements of the ECJ.44 In the case of 
overriding mandatory provisions, these 
are compulsory standards that serve to 
safeguard the public interest in shaping 
international affairs. The public interest 
can be identified primarily in the sanc-
tions applied in the case of any viola-
tion of the standards, or in the specific 
regulatory function in the absence of 
sanctions.45 
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6. Overriding reasons relating to the 
public interest

6.1. General comments on the over-
riding reasons relating to the public 
interest

National measures that hinder the im-
plementation of the freedom of services 
or that make this less attractive, must 
fulfil four conditions according to the 
consistent case law of the ECJ, namely 
they must be applied in a non-discrim-
inatory fashion and justified by overrid-
ing reasons relating to the public inter-
est. Moreover, they must be proportion-
ate, i.e. appropriate to guarantee the 
realisation of the goal for which they are 
intended, and must not exceed what is 
required to achieve this goal (so-called 
Gebhard formula).46 

In the following, the overriding reasons 
relating to the public interest that are 
used to justify a control of the national 
minimum wage in the case of transit 
traffic will be examined, i.e. the protec-
tion of workers47, the protection of fair 
competition48 and the combating of so-
cial dumping49, the safety of road traf-
fic50 and environmental protection.51 In 
addition, the prevention of social fraud 
and abuse and the ensuring of the sys-
tems of social security should be men-
tioned52, but in view of the restrictions 
on the length of the article, they have to 
be neglected. 

6.2. Protection of workers

The protection of the worker and/or 
the worker in the given context respec-
tively is discussed relatively extensively 
by Niksova53 and by Moll/Katerndah54. 
Both basically come to the same con-
clusion. Referring to the decision of the 

ECJ in the Bundesdruckerei55 case, it is 
argued that the application of national 
minimum wage regulations to foreign 
employees should not be fully divorced 
from the question of the cost of living 
and therefore, in the case of “short-
term” postings, a justification based on 
the insignificantly higher cost burden 
for meals, for example, cannot be ar-
gued as being based on the protection 
of the worker. However, Niksova cor-
rectly makes the reservation that this 
only applies in the case of “short-term” 
deployments. The longer the posting 
lasts and/or the more often it is re-
peated, the more easily reference can 
be made to the cost of living in the tran-
sit country. Indeed, the vast majority of 
professional lorry drivers spend several 
weeks “on the road”56 and are regularly 
“in transit”. It is thus in the nature of the 
job that, although each transit journey 
generally lasts only a few hours taken 
on an individual basis, professional 
lorry drivers spend a lot of their working 
hours on transit routes. This fact, which 
is largely the case in practice, belies the 
oft cited argument that transit journeys 
only concern a short-term cross-border 
deployment of an employee57, an argu-
ment that distorts and veils the actual 
conditions and/or the relevant econom-
ic perspective. Conclusion: For tempo-
rary postings within the above mean-
ing, the living costs argument does not 
hold for professional lorry drivers who 
typically spend a large part of their 
working hours “in transit”. For the latter, 
the protection of the worker is therefore 
a reason for the justification of the pre-
scription of a national minimum wage.
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6.3. Protection of fair competition and 
the combating of social dumping 

There is also a distorted image in this 
context if every individual transit journey 
is considered on its own.58 The drivers 
for international and/or European-wide 
freight companies typically spend large 
parts of their working hours “in transit”. 
If the driver is paid only the relevant 
wage for his place of domicile for tran-
sit journeys,59 companies in low-wage 
countries have a clear competitive ad-
vantage over those in high-wage coun-
tries. In the past 10 years, this has led to 
transport companies increasingly out-
sourcing their business activities to the 
low-wage Eastern countries in the EU. 
Germany, Denmark and Sweden have 
reported reductions in international 
transport services, whereas Bulgaria, 
Romania and Hungary have found that 
their cross-border transport services 
have more than doubled.60 In 2014, 
every second heavy goods transporter 
was registered to subsidiaries of Aus-
trian companies abroad (in particular 
Slovakia and Hungary) and no longer to 
the parent company.61 The consequenc-
es of this competition regarding the cost 
of wages are effectively the lowering of 
long-term wage levels and social stand-
ards in the medium and long term in 
most of the old member states. Further 
consequences are the crowding out ef-
fects in the labour market62 that lead to 
rising unemployment and a weakening 
of the collective bargaining autonomy.63 
It is precisely this sort of social dump-
ing that the European Posting of Work-
ers Directive was designed to prevent.64  
There is no evidence for any argument 
to the contrary - that the consequences 
for areas not included in the Posting of 
Workers Directive has been consciously 
taken into account and that these pub-

lic interests were therefore deemed un-
important.

The following can therefore be stated: 
Subject to the principle of proportion-
ality (see below), the prescribing of 
a national minimum wage for transit 
journeys made by drivers from foreign 
companies65 is justified by the principles 
of the protection of fair competition and 
the combating of social dumping.66 

6.4. Safety of road traffic 

Many drivers often spend too long 
at the wheel and do not comply with 
statutory breaks and rest periods. As 
shown in the study of the European 
Transport Worker’s Federation (ETF), the 
average daily working hours of the driv-
ers surveyed came to 11.5 hours and 
their average weekly working hours 
totalled 57.5 hours. Around 80% of the 
drivers surveyed were not paid for load-
ing and unloading time and they were 
told not to record this as “other” work. 
Thus this time is automatically recorded 
as a break or rest period and not taken 
into account when the wage is calculat-
ed.67 The form of payment is a particu-
lar reason for these long working hours. 
The vast majority of the drivers are paid 
according to the kilometers driven.68 It 
is clear that this can have a negative 
impact on safety in road traffic, particu-
larly in the case of long-haul journeys. 
In this regard, Art. 10 of Regulation (EC) 
561/2006 fundamentally prohibits pay-
ment related to the kilometers driven. 
Pursuant to Art. 18 leg cit, the member 
states must take the necessary meas-
ures to implement this Regulation and 
to determine sanctions for any viola-
tions pursuant to Art. 19, and also take 
all the measures necessary to ensure 
its implementation. The member states 
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are therefore not just empowered but 
they are obliged to check not only the 
provisions governing compliance with 
the driving and rest periods but also 
the prohibition of payment according to 
kilometers, and to introduce sanctions 
where necessary.69 

A check of the minimum wage itself 
could therefore be justified against the 
background of traffic safety, since par-
ticularly low wages encourage drivers 
to ignore the restrictions on driving pe-
riods and/or to ignore compliance with 
rest periods. The effective and efficient 
checking of driving and rest periods 
would, however, be more appropriate 
here. 

6.5. Environmental protection

A comparison of the road and rail 
transport costs shows that the main dif-
ferences are derived primarily from the 
work factor. Rail transport is less staff 
intensive, but the cost disadvantages 
relating to road transport traffic are of-
ten compensated for by the low level of 
wages in the new member states. It is 
only by so doing that it becomes cheap-
er to transport freight by lorry through-
out Europe than to send it by rail.70 With 
regard to the impact on the environ-
ment, the emission of greenhouse gas-
es, nitrogen oxides and fine particles is 
far greater for road transport than for 
rail. It is a similar story when noise pol-
lution is considered.71 The prescription 
of the relevant national minimum wage 
in the transport sector would therefore 
result in the shifting of transport off the 
roads and onto the railways and lead 
to a considerable reduction in environ-
mental pollution. 

7. Principle of proportionality

The principle of proportionality for mini-
mum wages relating to cross-border 
activity was the subject of the decision 
of the ECJ in the case of Mazzoleni in 
2001.72 The Court came to the conclu-
sion that in the case of short-term, 
cross-border postings, it was necessary 
to evaluate whether the administrative 
expense for the employer was propor-
tional to a notable benefit for the posted 
employee. According to this, the pre-
scription of the national minimum wage 
can be seen as disproportionate in the 
case of the employees of a company 
based in a region close to the border 
who carry out some of their work on a 
part-time basis and for short periods of 
time in the sovereign territory of one or 
several member states other than the 
member state in which the company 
has its head office.73 However, it is in-
comprehensible why the Court directed 
its action only towards the protection of 
the (directly affected) employee at that 
time and not also at the question of fair 
competition and protection against so-
cial dumping, although the first of these 
was explicitly mentioned in the recit-
als to the Posting of Workers Directive 
and the latter was clearly an important 
consideration in the genesis of this Di-
rective.74 In the case of the principle of 
proportionality, it is not only the protec-
tion of the directly affected employee 
but also all the overriding reasons of 
public interests vis-à-vis the additional 
expense of the employer that must 
be weighed up if the principle is to be 
used correctly. A major factor in this is 
the question of how frequently and for 
how long the employees of the relevant 
employer are employed on this cross-
border basis. If an employer posts an 
employee on a transit journey only in 
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exceptional cases and/or intermittently 
to another member state, the examina-
tion of proportionality tends to speak 
against the application of the national 
minimum wage. However, it is precisely 
the opposite if the employee of a com-
pany regularly travels through another 
member state. A further important fac-
tor is the wage difference. If the wage 
in member state A was only margin-
ally lower than the wage in member 
state B, the examination of propor-
tionality would frequently come to the 
conclusion that the application of the 
national minimum wage would not be 
reasonable.75 As a result, this leads to 
a flexible system, in which one factor 
represents the frequency of the transit 
journeys with regard to the company76 
and the other factor is the wage differ-
ence. A further, relatively stable factor is 
the administrative cost. Modern techni-
cal options and sources of information 
must be taken into account in this re-
gard. The time of crossing the border 
can be determined relatively easily by 
GPS77.78 It is easy to find out the mini-
mum wages by law on the internet.79 
In the case of member states without a 
minimum wage by law80 this is, without 
doubt, more difficult. However, it can be 
anticipated that the implementation of 
the enforcement directive has brought/
will bring about improvements.81 

8. Summary

The member state whose employment 
law based on Art. 8 Rome I is to be ap-
plied can also provide for compliance 
with a minimum wage for transit jour-
neys (on its sovereign territory).

Employees, who as lorry drivers are 
employed within the framework of their 
employment relationship in a differ-

ent member state from the sovereign 
territory in which they normally work, 
are therefore considered to be posted 
workers in terms of the Posting of Work-
ers Directive. However, pure transit 
cases do not fundamentally fall within 
the scope of application of the Posting 
of Workers Directive. 

National provisions that provide for a 
minimum wage for transit journeys can 
represent overriding mandatory provi-
sions within the meaning of Art. 9 Rome 
I. However, this must not result in any 
unauthorised restriction of market free-
dom with regard to the judgements of 
the ECJ. 

The overriding reasons relating to pub-
lic interest, in particular the protection of 
fair competition and the combating of 
social dumping, represent a sufficient 
basis for the justification for the inter-
vention in the freedom of services, sub-
ject to the principle of proportionality. 

With the principle of proportionality, 
the frequency of the transit journeys on 
the one hand and the wage difference 
must be regarded as major factors 
within the meaning of a flexible sys-
tem. Since the additional administrative 
costs for the employer is relatively low, 
in view of modern technical opportuni-
ties, proportionality is as a rule only not 
applicable if the wage difference is min-
imal and/or the company concerned 
deploys employees for transit journeys 
only in exceptional cases. 
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9. Austrian legal situation

Finally, I should like to return to the law 
on the combating of wage and social 
dumping (LSD-BG). In accordance with 
this – as pointed out already in 2.2. – 
pure transit is excluded if it is a question 
of work with a limited scope and short 
duration (§ 1 par. 5 Z 7 LSD-BG). How-
ever, it is unclear whether every individ-
ual transit journey should be examined 
separately, or whether an overall eco-
nomic view should be used. Would, for 
example, an employee of a Hungarian 
company, who travels between Buda-
pest and Stuttgart eight times a month 
and thus spends 60 hours in Austria “in 
transit” be considered under this excep-
tion? 60 hours would certainly no longer 
fulfil the stipulation of “limited scope 
and short duration”. The meaning and 
purpose of the LSD-BG, namely to pre-
vent social dumping and to ensure fair 
conditions for competition, speak in fa-
vour of an overall economic view. The 
intention of the legislature speaks for a 
separate approach and subsequently 
an exemption in principle of pure transit 
from the LSD-BG. This is clearly based 
on the – incorrect – assumption, that in 
the case of pure transit there is no com-
petitive situation with domestic compa-
nies.82 This incorrect assessment would, 
in my opinion, also justify giving the tel-
eological interpretation precedence by 
way of exception.83 However, due to a 
lack of legal clarification,84 culpability 
on the basis of the requirement for clar-
ity would not currently be applicable. 
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Footnotes
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Schwarze in Schwarze (Editor), EU-Kommentar (EU commentary)3, margin note 3 to 
Art. 258.

2 See 3.4. below for the term pure transit

3 For more on this, see the elaborations of the academic analyses of the German 
Bundestag entitled: Ausnahme vom Mindestlohn für Vertragsamateure im Sport 
und Aussetzung der Mindestlohnkontrolle für den Transitverkehr (Exceptions to the 
minimum wage for contract workers in sport and suspension of the minimum wage 
control for transit traffic) dated 8 September 2015 (https://fragdenstaat.de/files/
foi/33291/gutachten-bundestag-mindestlohn-amateursportler.pdf; 5.7.2016).

4 Cabotage is defined as being the provision of transport services within a country 
by a foreign transport company (or the right to do this). See also Art. 2 Z 6 and Art. 
8 to 10 of the Directive (EC) no. 1072/2009 governing joint rules for market access for 
cross-border goods traffic.

5 Regarding the legal discussion in Germany: Moll/Katerndahl, Deutscher Mindest-
lohn auf der „Durchreise“? (German minimum wage in „transit“?) Der Betrieb dated 
06.03.2015, volume 10, 555 ff; Hohnstein, Der gesetzliche Mindestlohn – auch Folgen 
für die Logistikbranche? (The statutory minimum wage - also consequences for the 
logistics sector?) NJW 26/2015, 1844 ff; Franzen, Mindestlohn und kurzzeitige Be-
schäftigung in Deutschland (The minimum wage and short-term employment in Ger-
many), EuZW 12/2015, 449 f; Sittard, Gilt das Mindestlohngesetz auch beim Kurzein-
satz in Deutschland? (Does the minimum wage law apply to short-term employment 
in Germany?) NZA 2015, 78 ff.

6 Windisch-Graetz, Grenzüberschreitende Beschäftigung im Transportgewerbe 
(Cross-border employment in the transport industry), DRdA 2013, 13 ff.

7 Niksova, Das deutsche Mindestlohngesetz in grenzüberschreitenden Sachverhalten 
(The German minimum wage law in cross-border situations), ZAS 2016, 156 ff.

8 Proposal for a Directive of the European Parliament and of the Council amending 
Directive 96/71/EC concerning the posting of workers in the framework of the provisi-
on of services.

9 Directive 2008/104/EC on temporary agency work.
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13 See 2 as well as § 3 par. 1 LSD-BG for further information. 

14 For more specific information see point 9.
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ken/Standortpolitik/downloads/3412348/f328a54aab08e0a6403eb7a5b9048aff/
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Rome Convention.

18 Regulation (EC) no. 593/2008 on the law applicable to contractual obligations. For 
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19 See also: Cremers, Letter-box companies and abuse of the posting rules: how the 
primacy of economic freedoms and weak enforcement give rise to social dumping, 
EGI, Brussels, 2014; Posting of Workers – current situation and challenges, Study 
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summary of the impact assessment, accompanying documents to the proposal for a 
Directive on the implementation of Directive 96/71/EC, 2012, Point 3.2.2.2.; Moderne 
Sklaverei im heutigen Europa? (Modern slavery in today‘s Europe?) ETF report on the 
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37 f. See also Art. 5 of Directive (EC) 1071/2009 and Art. 4 of Directive 2014/67/EU.

20 ECJ 15.3.2011,C-29/10, Koelzsch, ECR 2011 p. I-1595, ECLI:EU:C:2011:151.

www.akeuropa.eu
https://www.ostwuerttemberg.ihk.de/blob/hdhihk24/produktmarken/Standortpolitik/downloads/3412348/f328a54aab08e0a6403eb7a5b9048aff/Neue-Meldepflichten-Transportgewerbe-data.pdf 
https://www.ostwuerttemberg.ihk.de/blob/hdhihk24/produktmarken/Standortpolitik/downloads/3412348/f328a54aab08e0a6403eb7a5b9048aff/Neue-Meldepflichten-Transportgewerbe-data.pdf 
https://www.ostwuerttemberg.ihk.de/blob/hdhihk24/produktmarken/Standortpolitik/downloads/3412348/f328a54aab08e0a6403eb7a5b9048aff/Neue-Meldepflichten-Transportgewerbe-data.pdf 


www.akeuropa.eu Regarding minimum wages in the case of cross-border transit traffic 15

Footnotes
21 The major findings in the Koelzsch judgment were affirmed by the ECJ in the legal 
case Voogsgeerd (C-384/10, ECR 2011 p. I-1327, ECLI:EU:C:2011:842). On the topic of 
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2/2015, 82.
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26 See: Tscherner, Arbeitsbeziehungen und Europäische Grundfreiheiten (Work relati-
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27 For the judgement of the ECJ regarding short postings see Point 7 Principle of pro-
portionality

28 For the hair-splitting interpretation of the wording „of another member state“, only 
postings in one but not also in several member states were recorded Buelens/Mi-
chielsen in Buelens/Rigaux (Editor), From Social Competition to Social Dumping, 54. 

29 In depth examination of the facts in Art. 1 par. 3 Sellin, Arbeitnehmermobilität und 
Entsenderecht (Employee Mobility and Posting), Dunker & Humblot, Berlin, 2006, 237 
ff.

30 For the results, see also Windisch-Graetz, Grenzüberschreitende Beschäftigung im 
Transportgewerbe (Cross-border employment in the transport industry), DRdA 2013, 
17; similarly Niksova, Das deutsche Mindestlohngesetz in grenzüberschreitenden 
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