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The Austrian Federal Chamber of La-
bour is by law representing the inter-
ests of about 3.4 million em-ployees 
and consumers in Austria. It acts for 
the interests of its members in fields 
of social-, educational-, economi-
cal-, and consumer issues both on the 
national and on the EU-level in Brus-
sels. Furthermore the Austrian Federal 
Chamber of Labour is a part of the 
Austrian social partnership.

The AK EUROPA office in Brussels was 
established in 1991 to bring forward 
the interests of all its members directly 
vis-à-vis the European Institutions.

Organisation and Tasks of the Austri-
an Federal Chamber of Labour

The Austrian Federal Chamber of La-
bour is the umbrella organisation of the 
nine regional Chambers of Labour in 
Austria, which have together the statu-
tory mandate to represent the interests 
of their members.

The Chambers of Labour provide their 
members a broad range of services, in-
cluding for instance advice on matters 
of labour law, consumer rights, social 
insurance and educational matters.

Rudi Kaske 
President

More than three quarters of the 2 mil-
lion member-consultations carried out 
each year concern labour-, social insur-
ance- and insolvency law. Furthermore 
the Austrian Federal Chamber of Labour 
makes use of its vested right to state its 
opinion in the legislation process of the 
European Union and in Austria in order 
to shape the interests of the employees 
and consumers towards the legislator.

All Austrian employees are subject to 
compulsory membership. The mem-
ber fee is determined by law and is 
amounting to 0.5% of the members‘ 
gross wages or salaries (up to the so-
cial security payroll tax cap maximum). 
560.000 - amongst others unemployed, 
persons on maternity (paternity) leave, 
communityand military service - of the 
3.4 million members are exempt from 
subscription payment, but are entitled 
to all services provided by the Austrian 
Federal Chambers of Labour.

Werner Muhm
Director
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The AK position in detail
From 6 to 10 July 2015 the 13th round of 
negotiations on the plurilateral Trade in 
Services Agreement (TiSA) took place in 
Geneva. The Austrian Federal Chamber 
of Labour (AK) would like to take this as 
an opportunity to underline the basic 
positions of the AK on the TiSA negotia-
tions once more and to state its position 
on some areas in the context of current 
negotiating texts. At the outset we refer 
to the AK EUROPA  position papers of 
June 2013 on TiSA1 and of April 2015 on 
TTIP and CETA2, which contain our basic 
positions on the TiSA treaty. In the follo-
wing, we will first make some general 
remarks on the TiSA negotiations and 
then comment on individual areas in se-
veral current negotiating texts by way of 
example. 

1. General remarks on the TiSA nego-
tiations 

The negotiations of the EU and, current-
ly, 24 other WTO members taking place 
since March 2013 on the planned plurila-
teral Trade in Services Agreement, TiSA, 
are aimed at a further liberalisation of 
the cross-border trade in services. With 
the TiSA negotiations, the „coalition of 
the willing“ which originated from the 
initiative of the so-called „Really Good 
Friends of Services“ is pursuing the goal 
of pushing through their aggressive libe-
ralisation goals in the context of a new 
negotiating forum outside the multilate-
ral WTO trade system due to the existing 
political conflicts within the Doha round 
of the WTO.

The AK has already repeatedly ex-
pressed its decisive rejection of an 
agreement on trade in services going 

beyond the General Agreement on 
Trade in Services (GATS), and thus of the 
TiSA negotiations. Instead of conduc-
ting negotiations on a GATS follow-up 
agreement, the EU would do better to 
take the reasons for the faltering of the 
GATS negotiations seriously. One of the-
se, in particular, is also the fact that a 
reform of the GATS in the sense of better 
protection provisions for regulatory po-
licy space and social welfare standards 
at national, regional and local level 
has so far still not been achieved. The 
AK has repeatedly stated its position 
on this and on the status of the Doha 
round in detail.
 
From the point of view of employees, a 
fundamental change of direction in the 
EU‘s trade policy is urgently needed. In 
this context, for negotiations on interna-
tional trade in services, the anchoring 
of mandatory and enforceable labour 
standards and guaranteed adherence 
to wage and labour regulations are 
just as indispensable as the removal of 
public services from the scope of trade 
agreements (cf inter alia AK EUROPA po-
sition paper on the Reflections Paper of 
the European Commission on „Services 
of General Interest in Bilateral Free Trade 
Agreements“ of March 20113). These 
goals must also be realised in particular 
in the context of a substantial reform of 
the GATS at multilateral level. The current 
shift towards a new „GATS 2.0“ agree-
ment is in contrast likely to circumvent 
corresponding reform proposals as well 
as liberalisation reservations and to sub-
vert necessary further developments of 
the multilateral trade system. 
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In the TiSA negotiations an offensive libe-
ralisation agenda is being reflected which 
is placing the regulatory policy space of 
states, in particular in the area of the re-
gulation of public services, increasingly 
under pressure. In the course of the ne-
gotiations so far, the European Commissi-
on has not revealed any intention of sup-
porting a general carve-out of public ser-
vices from the scope of the agreement. 
With the application of a so-called hybrid 
approach in the context of the schedules 
of commitments, which contains a nega-
tive list approach together with „standstill“ 
and „ratchet“ clauses in the area of natio-
nal treatment, pressure is being exerted 
on liberalisation commitments being as 
far-reaching as possible. Furthermore, 
several negotiating texts on the anne-
xes envisaged to the agreement contain 
highly problematic regulations, which are 
likely to undermine states’ regulatory po-
licy space in the public interest as well as 
protection standards for employees and 
consumers.

Of great concern for the AK is also the fact 
that the negotiations - despite the poten-
tial far-reaching effects of the agreement 
on a broad range of economic and so-
cial areas - do not demonstrate sufficient 
transparency vis-à-vis the public and 
are being conducted in the absence of 
a comprehensive examination of the 
possible effects of the agreement. Thus, 
the AK calls for the European Commission 
to ensure that all negotiating documents 
in the TiSA negotiations are made public 
in order to enable a broad and compre-
hensive discussion on the agreement. 
The lack of a comprehensive examinati-
on of the potential effects of the planned 
agreement is also obvious in the fact that 
a public consultation about TiSA was only 
conducted after the negotiations had al-
ready started and, until now, no impact 
assessment by the European Commissi-
on has been made public. 

Irrespective of our decisive rejection of 
the TiSA negotiations, in the following we 
would like to make comments on indivi-
dual areas of the current TiSA negotia-
tions. The comments do not represent 
complete and conclusive remarks on the 
respective areas of negotiation. 

2. Core text of the TiSA agreement 

Re Art I-1: 

In Art I-1 para 3(b) of the present negot-
iating text, “services supplied in the exer-
cise of governmental authority”  are, as 
in the GATS, exempted from the scope of 
the agreement. These are defined under 
(c) as ”any service which is supplied neit-
her on a commercial basis, nor in com-
petition with one or more service provi-
ders”. The AK is of the view that with this 
provision only some restricted areas of 
state activity such as the police, the mi-
litary or the judicial system will be remo-
ved from the scope of the agreement.

In order to guarantee comprehensive 
regulatory policy space in the area of 
public services, from the point of view of 
the AK, it is however necessary to adopt 
a general binding carve-out of public 
services from the scope of the agree-
ment. In this context, it is not only a mat-
ter of safeguarding existing, but also fu-
ture policy space. 

The exemption clauses proposed by the 
EU in the schedules of commitments are, 
from our point of view, not sufficient to 
ensure adequate policy space for states 
in order to regulate the provision, finan-
cing and organisation of public services. 
Furthermore, the principal approach of 
the European Commission is to be que-
stioned, namely, of envisaging specific - 
in our view, insufficient - exemption clau-
ses for public services only at the level 
of the schedules of commitments. Thus, 
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several of the negotiating texts on the 
annexes envisaged contain provisions 
which are likely to restrict regulatory poli-
cy space in the public interest in the area 
of public services (see specific comments 
below).  The schedules of commitments 
do however primarily relate to the com-
mitments or limitations and exemptions 
of the contractual parties taken on in the 
respective sectors in connection with the 
market access and national treatment 
provisions.  Exemption clauses which 
are entered in the schedules of com-
mitments do in principle not exempt the 
sectors and measures concerned from 
the further provisions of the core text as 
well as from the annexes of TiSA. 

Re Art “Most Favoured Nation Treat-
ment and Economic Integration – GATS 
Article V”: 

Where things stand at present it is 
unclear whether the contractual parties 
intend to insert an article on Most Fa-
voured Nation (MFN). A potential MFN 
commitment would throw up a whole 
series of unanswered questions with re-
gard to the extent of the concessions by 
the TiSA contractual parties with regard 
to the treatment of services and service 
providers from other states which would 
also have to be granted to all other TiSA 
contractual parties. Thus, there does not 
exist any legal certainty about which 
provisions from other trade and bilat-
eral investment agreements might be 
incorporated into TiSA on the basis of the 
MFN clause. Therefore, in our view, the 
incorporation of such a clause is to be 
rejected. 

Re Art I-3 to I-5 and Art II-2: 

There is a general criticism to be made 
about the fact that the negotiations cur-
rently taking place on the offers regar-
ding the schedules of commitments in 
connection with the specific obligations 

as per Art I-3 to I-5 are not based on 
a substantiated assessment of the le-
gal consequences. This is particularly 
relevant given the background that the 
scope and configuration of the „GATS 
plus“ contractual elements envisaged 
(for example in the areas of new and en-
hanced regulatory disciplines, domestic 
regulation, public procurement etc) have 
not yet been clarified. Thus, the relation-
ship between the specific commitments 
as well as limitations and exemptions of 
the contractual parties with regard to Art 
I-3 to I-5 vis-à-vis the rest of the possible 
provisions of the agreement also remain 
completely unclear. At any rate, the level 
of protection and the scope of the exi-
sting horizontal exemptions in the EU 
schedules of commitments („public uti-
lities“ exemption and „subsidy reservati-
on“) must not be restricted in any way. 

Furthermore, the application of the ne-
gative list approach in connection with 
the national treatment obligation (Art II-2) 
as well as the associated application of 
the standstill clause and the ratchet clau-
se on part of the exemption clauses of 
the national treatment is to be decisively 
rejected. This is because these mecha-
nisms  would fundamentally restrict the 
policy space at national and local level, 
establish an “autonomous built-in dyna-
mic” towards  liberalisation and intensify 
the pressure on any exemption clause 
from liberalisation commitments. In this 
context, reference should be made to 
the fact that the European Parliament, in 
its resolution of 8 June 2011 on the trade 
relations between the EU and Canada, 
stated that the application of the negati-
ve list approach in CETA „ should […] not 
serve as a precedent for future negot-
iations“4. 

Trade agreements must leave enough 
policy space in order to be able to react 
to negative liberalisation experiences 
and to meet democratic demands for 
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(re-)regulation (such as in the case of 
remunicipalisations). For this reason, 
a simplified procedure also needs to 
be developed to modify once made li-
beralisation commitments  in order to 
ensure sufficient regulatory flexibility 
in such agreements. 

Re Article on „Domestic Regulation“:

The wording envisaged in para 1 on 
the recognition of the right to regulate 
and to adopt new regulations concer-
ning the provision of services in order 
to achieve public interest objectives 
is insufficient in the AK‘s view to gua-
rantee regulatory policy space, in par-
ticular in the area of public services. 
This wording does not mean that 
those provisions of the annex on do-
mestic regulation which are identified 
as being problematic for regulatory 
policy space (see section 3 of this po-
sition paper) would not be applicable. 
One should also note critically that the 
EU rejects the proposal of a specific 
clarification which would state that 
the contractual parties are not being 
hindered from introducing or maintai-
ning regulations in order to ensure the 
provision of universal services.

Re Art I-9:

Within the context of the proposed Art 
I-9, based on where things stand cur-
rently, the inadequacies in the GATS 
general exemptions are being con-
tinued. Thus, the envisaged article 
does not contain, for example, any 
explicit exemptions for measures to 
ensure employee protection beyond 
the protection of health mentioned 
in the text and social security as well 
as the guaranteeing of environmental 
protection. 

Binding and enforceable minimum la-
bour standards are missing in the ne-
gotiating text 

The existing negotiating text is also cha-
racterised through the omission of inclu-
ding binding and enforceable internatio-
nally recognised minimum labour stan-
dards. Thus, the EU cannot in any way 
fulfil the declared goal of EU trade policy 
to contribute effectively to sustainable de-
velopment. Furthermore, nor will the re-
solution of the Austrian National Council 
on the requirements for EU trade agree-
ments of 24 September 2014 be met. 

The AK demands that EU trade agree-
ments must stipulate the binding obli-
gation on all contractual parties to ratify 
and fully and effectively implement and 
adhere to at least the ILO core labour 
standards. The international labour re-
presentational bodies have for a long 
time been pushing for ILO minimum la-
bour standards to be included within the 
context of the WTO and the GATS, respec-
tively. These demands are being further 
undermined by the plurilateral TiSA ne-
gotiations and their complete ignoring 
of the connection between cross-border 
trade and labour rights. Furthermore, the 
fact that no commitments with regard to 
international environmental agreements 
are the subject of negotiations on the TiSA 
core text is also to be criticised. 

3. Annex on domestic regulation 

From the AK‘s point of view, it is essenti-
al to ensure that states‘ regulatory poli-
cy space in relation to the guaranteeing 
of high quality, labour, environmental 
and consumer protection standards, the 
maintenance and expansion of public 
services and their regulation as well as 
further political goals in the public interest 
are in no way restricted by international 
trade agreements. In particular, states’ 
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policy space for defining universal service 
obligations must be unequivocally ensu-
red. Several textual proposals currently 
up for discussion for the annex on do-
mestic regulation, which is aimed at the 
removal of barriers to cross-border trade 
in services through services-related regu-
lations, are however likely to restrict this 
regulatory policy space. 

Re Art 4:  

The current textual proposal is in the 
view of the AK to be rejected at any rate. 
It would oblige the contractual parties to 
ensure that any licensing requirements 
and procedures, qualification require-
ments and procedures as well as, pos-
sibly, technical standards meet the criteria 
set forth in GATS Art VI para 4(a), (b) and 
(c).

The negotiating agenda in relation to 
GATS Art VI para 4 has already repre-
sented a controversially debated sub-
ject area within the context of the GATS 
negotiations due to the interference in 
the regulatory autonomy of states lin-
ked with it. GATS Art VI para 4 tasks the 
Council for Trade in Services of the WTO 
with developing disciplines which are to 
ensure that qualification requirements 
and procedures, technical standards and 
licensing requirements are “based on 
objective and transparent criteria such 
as competence and the ability to supply 
the service” (para 4(a)); “not more bur-
densome than necessary to ensure the 
quality of the service” (para 4(b)); and, 
“in the case of licensing procedures, not 
in themselves a restriction on the supply 
of the service” (para 4(c)). The extremely 
vague terminology used here is likely to 
expose services-related regulations in the 
public interest to the risk of becoming the 
object of complaints in the context of dis-
pute settlement procedures. 

In particular, in the view of the AK, the 
provision whereby respective regulations 
should be „not more burdensome than 
necessary“, is to be decisively rejected. 
For one thing, the relevant wording is 
extremely vague and, in the event of a 
dispute, would mean that public bodies 
are subject to a massive pressure of ju-
stification when drawing up regulations. 
Furthermore, the wording only targets 
the quality of the service as the objective 
of regulation and does not explicitly take 
into consideration further aspects such 
as the protection of employees, health 
and the environment. The introduction of 
potential „necessity tests“ in connection 
with services-related regulations would 
place domestic regulation massively un-
der pressure due to the explicit objective 
of the greatest possible dismantling of 
trade barriers pursued in trade agree-
ments. Against this background, it is of 
particular importance that states’ policy 
space in relation to universal service ob-
ligations and other conditions aimed at 
the public good is in no way restricted. 

Furthermore, in connection with the pro-
posed Art 4 as well as in relation to Art 
5(a) of the TiSA annex on domestic regu-
lation, it should be noted that the term 
„objective and transparent criteria“ could 
be interpreted in wildly different versi-
ons in  the context of services-related 
regulations in the event of a dispute. It 
is necessary to ensure regulatory policy 
space to implement regulations for the 
protection of employees, consumers 
and the environment also on the basis 
of societal preferences as well as in the 
absence of conclusive scientific certainty 
about existing risks, for example in con-
nection with certain processes.  Previous 
trade disputes do, however, demonstra-
te that the US criticises EU regulations 
based on the precautionary principle as 
unscientific and not based on objective 
standards. It can therefore not be ex-
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cluded that regulations based on the 
precautionary principle or societal pre-
ferences will also in the services sector 
become the object of trade disputes via 
such provisions. 

4. Annex on transparency 

In the AK‘s view, the envisaged provisi-
ons on the information obligations of the 
contractual parties, for example in con-
nection with planned regulations which 
affect the scope of the agreement, as 
well as rules which require the con-
tracting parties to enable and, possibly, 
comment on queries and statements of 
position by „interested persons“ are to 
be assessed extremely critically. The en-
visaged provisions far exceed GATS Art 
III. In particular, it is to be feared that ob-
ligations on the inclusion of „interested 
persons“ from the areas of all TiSA con-
tractual partiesin the review processes 
for numerous regulatory plans which 
may be of relevance for services sectors 
would require an excessive administra-
tive effort which may delay regulato-
ry processes in the public interest and 
would, in practice, grant companies, 
business associations and lobbying 
firms massive possibilities of exerting 
influence. 

5. Annex on the movement of natural 
persons 

As already expressed more than once, 
the AK represents the position that ne-
gotiations on a further liberalisation in 
the area of the cross-border provisi-
on of services by employees („mode 
4“) are to be rejected, as long as an 
effective cross-border collaboration 

ofad-ministrative and legal authorities 
is not secured. This is a precondition for 
ensuring that minimum wages, working 
conditions and other labour standards 
in force are adhered to on the basis of 
labour and social law as well as collecti-
ve agreements. In the area of the short-
term migration of labour, a warning 
should be given about the undermining 
of domestic regulations such as wage 
provisions and labour and social legis-
lation. This applies in particular given the 
background as the TiSA contractual par-
ties represent countries with very diverse 
wage levels. Furthermore, also given the 
background of the straitened employ-
ment market in Austria and the EU, there 
should be no further commitments in the 
area of mode 4. 

Without prejudice to this fundamental 
position, it must be ensured at any case 
that the non-guaranteeing of adherence 
to labour and social law  and collective 
agreements, for instance in relation to 
wage provisions, as well as the lack of 
enforcement of the penalties for infrin-
gements of these conditions can beco-
me the object of the general dispute 
settlement mechanism. In this context, 
it must be possible to apply sanctions. 
Furthermore, with regard to the appli-
cable labour and social law and collecti-
ve agreements, for instance in relation to 
wage provisions, the destination country 
principle must be adhered to at any case 
and the so-called „labour clause“ must 
be maintained. 

The attempts by individual contractual 
partners reflected in the negotiating text 
to prohibit the application of economic 
needs tests in the area of cross-border 
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provision of services by natural persons 
must be decisively rejected in the view of 
the AK. 

The textual proposal contained in para 
6 whereby the contractual parties are to 
desist from the application of „overly bur-
densome procedures“ is to be rejected. 

6. Annex on financial services 

Based on experiences of the severe fi-
nancial market crisis, which escalated 
in 2008 and whose destabilising effects 
are still causing severe economic pro-
blems in the Eurozone today, the AK is in 
favour of not taking on any further com-
mitments to liberalise financial services 
and provisions for their regulation in 
trade agreements. The AK therefore 
also rejects the annex envisaged in TiSA 
on financial services. 

The efficient market hypothesis, which 
represents the basic justification for 
the liberalisation of the financial sector 
amongst others in GATS, has been pro-
ving to be absurd. After decades of libe-
ralisation have taken place, the fulfilment 
of the central functions of the financial 
sector is not at all guaranteed. Excessi-
ve liberalisation is also associated with 
intensified competition on the financial 
markets which fuels herd mentality and 
a high readiness to take risks. Pressure 
also arises to expand financial institutes 
and for massive market concentration, 
especially as this is associated with in-
creased competitiveness in international 
competition. 

The steps taken so far to re-regulate the 
financial markets are still not sufficient by 

far to ensure a sustainable stabilisation 
of the financial sector. Further liberalisa-
tion and disciplines on the regulation of 
financial services in trade agreements 
could prevent necessary regulatory 
measures or make them more diffi-
cult. The AK requests the Austrian fede-
ral government not to join the demands 
for a further opening up of the financial 
markets and instead to support their 
comprehensive regulation at European 
and international level. Accordingly, we 
are also advocating for existing EU trade 
agreements to be critically examined 
with the view of amending excessive li-
beralisation commitments where neces-
sary.5 At the same time we are pleading 
the case for the further development of 
international forums in the area of finan-
cial market regulation into democratical-
ly legitimised, transparent organisations. 
The supreme goal must be to shape the 
financial sector such that it contributes 
in the best possible way to a stable and 
continuous development of the entire 
economy.

In what follows, we will discuss some 
proposed provisions of the annex on 
financial services in TiSA in order to re-
inforce our general dismissive position 
with examples.

Re Art X.2: 

The term „financial services“ is very com-
prehensively interpreted in the present 
negotiating text and is to encompass 
all insurance and insurance-related ser-
vices as well as all banking and other 
financial services, inter alia also trading 
for own account with all financial pro-
ducts, whether on the stock exchange 
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or over-the-counter, or the provision of 
financial market data and its processing 
(Art X.2). The definitions on financial ser-
vices are based on the GATS definitions. 
Furthermore, „new financial services“ 
are also included. These are also found 
in the WTO Understanding on Commit-
ments on Financial Services. According 
to Art X.2(d) of the negotiating text, these 
are financial services which are not pro-
vided in the area of a contractual party 
but are offered in the area of another 
contractual party. Pursuant to Art X.9, fo-
reign providers may offer these new ser-
vices if this is also permitted to domestic 
providers. The legal form may also be 
prescribed and an authorisation may be 
required which however may only be re-
fused for „prudential reasons“. The latter 
are however defined in a relatively fuzzy 
and at the same time narrow way. In this 
regard, public or social interests do not 
play any role (see notes on Art X.16). 

Re Art X.3: 

The concrete scope of the market access 
rules (Art X.3) depends on the concrete 
commitments as well as limitations and 
exemptions in the schedules of com-
mitments. Depending on the content 
of the commitments, a series of critical 
questions can arise in connection with 
regulatory approaches, for example 
concerning rules on establishing a sy-
stem which separates commercial and 
investment banking, position limits or 
for restricting short selling. It should be 
noted that the article concerned itself 
does not contain any exemptions. In the 
preliminary CETA text an exemption was 
included in the market access article 
which is to enable the implementation 

of a system which separates commer-
cial and investment banking. This was 
however not adopted in the present TiSA 
text. The proposal to include a „stand-
still“ mechanism, whereby restrictions to 
market access commitments for financial 
services may only refer to existing non-
conforming measures (Art X.3 para 2), 
must at any rate be rejected. 

Re Art X.5: 

In the context of Art X.5, proposed provisi-
ons are up for discussion which state that 
the contractual parties shall list existing 
monopoly rights as well as make further 
efforts beyond that to reduce these or 
dissolve them. This goes beyond the ori-
ginal GATS provisions. Considerations of 
public interest are not taken into conside-
ration here too. 

Re Art X.10: 

A further subject is the transfer of data 
and its processing (Art X.10). In this con-
text, the provision is to be rejected where-
by no contractual party may take measu-
res that prevent the transfer of data or 
the processing of finance-specific data 
into and out of its territory or the transfer 
of equipment if this is necessary for car-
rying out the usual business activity of the 
financial service provider (Art X.10 para 1). 
Although it is pointed out that the artic-
le is not to hinder states from protecting 
personal data and personal privacy, this, 
however, only applies as long as such 
measures do not serve to circumvent the 
provisions of the agreement, which can 
be interpreted in widely differing ways. 
The similar provision in Art X.10 para 2 is 
also to be rejected. 
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Re Art X.11: 

Furthermore, the contractual parties 
shall in principle allow financial service 
providers of any other contractual party 
access to the payment and clearing 
systems which are run by a public body 
as well as to official financing possibili-
ties (Art X.11). Although financial service 
providers of another contractual party 
are not to receive access to credit which 
the contractual party grants as „lender of 
last resort“, this provision nevertheless 
appears not sufficiently clear and also 
for this reason not unproblematic from 
the perspective of financial market sta-
bility. 

Re Art X.14: 

The provisions on non-discriminatory 
measures (Art X.14), which can also be 
found in the WTO Understanding on 
Commitments in Financial Services, are 
intended for the contractual parties to 
endeavour to reduce or remove also 
those negative effects on financial ser-
vice providers of any other contractual 
party which arise as the result of „non-
discriminatory measures“. These inclu-
de, for example, measures which hinder 
the further expansion of the activities of a 
financial service provider into the whole 
territory of a contractual party, or measu-
res which actually comply with the provi-
sions of the agreement but for example 
hinder the market entry of a provider of 
the other party . Furthermore, according 
to the textual proposal the contractual 
parties are to make efforts not to restrict 
the current extent of market opportuni-
ties for service providers from other con-
tractual parties. These provisions have 

been drafted very vaguely and give 
the impression of being a door opener 
for more extensive steps towards libe-
ralisation the form of which is difficult to 
assess.

Re Art X.15: 

In the context of the provisions on trans-
parency (Art X.15), central textual propo-
sals, which demonstrate parallels to pro-
posals for regulatory cooperation in TTIP, 
are to be assessed most critically in the 
AK‘s view. Para 4 has the aim of obliging 
the contractual parties to make planned 
regulations in the scope of the annex 
publicly accessible before their adoption 
so that „interested persons“ will have an 
opportunity of stating an opinion on the 
intended regulation. According to the 
current textual proposals, this consultati-
on possibility is even to go so far that the 
contractual parties will have to answer 
or comment on such queries or sugge-
stions in the course of the consultation 
process (para 5 or 8). These provisions 
would in practice drastically increase 
the possibilities for financial and lobby 
firms for having influence on proposed 
regulations. Should these provisions 
also apply at subcentral level, the usual 
review procedure for drafting laws and 
other regulations in Austria might have 
to be opened up to the effect that, in fu-
ture, service providers from all TiSA con-
tractual parties could also take part. 

Re Art X.16: 

The provisions concerning the „pruden-
tial measures“ (Art X.16) are not detailed 
enough and are to a great extent iden-
tical with the conditions in GATS, which 
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were however drawn up before the fi-
nancial crisis. The corresponding GATS 
provisions have already been criticised 
as they create an extensive grey area. 
According to the provisions on pruden-
tial measures, a state is to be able to 
take measures, irrespective of other 
provisions of the agreement, if the pro-
tection of, inter alia, investors or policy-
holders is at stake, or if the integrity 
and stability of the financial system (or 
of financial institutions) is endangered. 
Even here there is, however, the restric-
tion that these measures may not be 
used to circumvent obligations under 
the agreement. This passage does, 
however, place a question mark next 
to the provision itself since, if no in-
fringement of the obligations arises 
through corresponding measures, 
then there is no special rule needed for 
this. On the whole, a clearly more com-
prehensive provision about regulatory 
exceptions would be needed where, 
inter alia, the functioning of the finan-
cial sector in the sense of the public 
good is taken into account. Even the 
provisions in the provisional CETA text 
are more comprehensive in his regard. 
According to these a contractual party 
may prohibit certain financial services 
or activity as a precautionary measure. 

7. Annex on electronic commerce 

In what follows, we will deal with some 
provisions of the current negotiating 
text on electronic trade which entails 
several problems from a data protec-
tion perspective. 

Re Art 1: 

Para 1: Here it should also be stated that 
the EU and the national legal frame-
works for the protection of consumers 
and their data or their personal privacy 
are to remain unaffected by TiSA. 

Para 2: The approach of the second 
paragraph is to be supported whereby 
apparently the annex on electronic trade 
on the basis of the current textual pro-
posals is without prejudice to „the policy 
objectives and legislation“ in the areas of 
the protection of intellectual property, the 
protection of personal privacy, confiden-
tiality of personal and company data, 
consumer protection and the protection 
and promotion of cultural diversity. The 
proposal to explicitly include health data 
in this listing is also welcomed. 

Re Art 2: 

It should be ensured that every data 
flow must be based on information 
having been given in th regard and 
the consent of those concerned. Fur-
thermore, it should be guaranteed that 
agreements on data flows do not affect 
the national legal frameworks. 

Para 1: An agreement whereby no con-
tractual party may prevent service pro-
viders of another contractual party from 
obtaining access to personal data in 
and outside its own territory, store it and 
transfer it, is much too far-reaching, 
would not at all correspond with the 
EU‘s legal framework and is decisively 
rejected by the AK. 
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Para 3: The proposal whereby consu-
mers are to be protected from fraudu-
lent and deceitful commercial practices 
by service providers on the internet is 
supported. 

Para 4: The approach whereby the con-
tractual parties want to improve their law 
enforcement endeavours with regard to 
data protection is supported. 

Para 5: Para 5 significantly equates to 
para 1 (see above) and is rejected by us. 

Re Art 3: 

Paras 1 and 2: Here too once again the 
significance of measures against frau-
dulent and deceptive conduct is focused 
on. The approach is to be supported. 

Para 3: According to this, consumers are 
to continue to have access to those con-
sumer protection mechanisms already 
in place which are provided by national 
consumer protection authorities. The re-
quirement „[u]nder non-discriminatory 
terms and conditions“ is unclear and 
should be formulated more precisely. 

Paras 4 and 5: According to the text 
proposed, the contractual parties are to 
recognise the significance of the coope-
ration of national consumer protection 
institutions in order to bolster the confi-
dence of consumers in electronic trade. 
A clearer formulation would be desirab-
le (e.g.: “The contractual parties submit 
themselves to existing national dispute 
settlement mechanisms available to 
consumers.”). 

Re Art 4:   

Para 1: Instead of the soft wording it 
should rather be stated: “The contractual 
parties recognise the national or EU-wide 
applicable regulations for the protection of 
personal information of online users.” 

Para 2: The agreement whereby every 
contractual partner may adopt or maintain 
a legal framework which serves the pro-
tection of personal data is rejected in this 
respect as not strict enough, as it is sta-
ted that the legal framework is to contain 
internationally recognised principles. Ho-
wever, the data protection principles which 
the Council of Europe, for example, has 
laid down, do however fall far short of the 
EU‘s legal framework. Therefore, reference 
should only be made to national and EU-
wide data protection provisions. The re-
striction whereby the national legal frame-
work is only to be applied to the extent that 
it is non-discriminatory must absolutely be 
rejected. 

Re Art 5: 

Paras 1-3: The current EU legislation with 
regard to protecting consumers against 
unwanted commercial notifications (spam 
etc) may not be undermined. The sending 
of advertising must continue to have as a 
prerequisite the prior express consent of 
those concerned subject to the threat of 
punishment. 

Re Art 8: 

This provision is to be welcomed in prin-
ciple. It should however also at any case 
refer to the securing of net neutrality in the 
internet. 
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Re Art 9: 

An agreement whereby no contractual 
party may require of a service provider 
that he only stores data within its own 
territory is much too far-reaching and 
is rejected by the AK. Public officials re-
sponsible for data should, for example, 
at any case have the right reserved, in 
the context of tenders, to list the require-
ment that the data processing intended 
is to be undertaken within the EU. 

Re Art 10: 

The current EU legislation on security 
and reliability criteria with secure electro-
nic signatures may not be undermined 
in any way by this planned agreement. 
With data flows within and over the bor-
ders of the EU there must continue to 
be room to manoeuvre for European 
legislation to lay down security require-
ments for authentification systems for 
data transactions. 

8. Annex on telecommunications 

Irrespective of our general positions and 
further aspects of the negotiating text on 
the annex on telecommunications, we 
would like in particular to deal with Art 
2 of the annex on telecommunications. 
In Art 2 para 1, according to the current 
proposals for the text, the aim is to obli-
ge the contractual parties not to limit fo-
reign (capital) participation in telecom-
munication sectors or in electronic trade. 
This is rejected by the AK. This provision 
could also be in conflict with several 
existing legal provisions and therefore 
create legal uncertainty. 

In the EU the ownership of former mo-
nopolists in the area of telecommunica-
tions is treated extremely differently, as 
the telecommunications infrastructure 
– due to its significance for public order 
and security, public services as well as 
crisis management – can indeed be re-
garded as sensitive sector. In Austria – 
according to §25a International Trade 
Act (Außenwirtschaftsgesetz) – the ac-
quisition of shares to the extent of more 
than 25% in telecommunications com-
panies is in principle subject to an obli-
gation to obtain authorisation from the 
Federal Minister for Science, Research 
and Economy. The provision envisaged 
in the annex on telecommunications 
could therefore make the application of 
§25a International Trade Act impossible 
in this area. 

Furthermore, potential legal conflicts 
can be envisaged in connection with 
the Austrian ÖBIB (Austrian Federal 
and Industry Involvement) Act (in par-
ticular §7(2)), which envisages that the 
ÖBIB has as far as possible to ensure 
and maintain its influence in its involve-
ments; either by keeping 25% plus one 
share or through rights or contracts with 
third parties, which enable the right to 
vote on annual general meeting reso-
lutions which, according to the Austrian 
Stock Corporation Act (Aktiengesetz), re-
quire a three-quarters majority. Moreo-
ver, the relationship of individual textual 
proposals in this article to antitrust law 
and, in particular, the conditions for a re-
fusal of an involvement due to antitrust 
law or regulatory conditions (market do-
minance) should be examined. 
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It should also be noted that the above-
mentioned concerns also exist in principle 
in connection with the market access ob-
ligation which prohibits the restriction of 
foreign capital participation as per Art I-3 
para 2(f) of the TiSA core text insofar as no 
exceptions are entered in the schedules of 
commitments in this regard.

9. Annex to delivery services 

Art 9 („freedom to contract“) would make 
the introduction of a ban on subcontract 
chains, which represent a frequent and 
problematic phenomenon from the em-
ployees‘ point of view in the area of parcel 
deliveries, impossible. 

Furthermore, Art 6 would only enable the 
financing of a universal service via tax 
revenue and, for example, no longer via 
charges or contributions of the other postal 
service providers. 

10. Annex to public procurement 

The AK is critical vis-à-vis the annex on 
public procurement. We refer to our po-
sitions on public procurement in trade 
agreements in the AK EUROPA position 
paper on TTIP and CETA of April 2015. The 
present textual proposal omits a clear de-
marcation of the envisaged scope of the 
annex. At any rate, public services have to 
be generally exempted in an unequivocal 
way from the scope of the agreement and 
thus also from any annex on public procu-
rement. Furthermore, in the context of the 
textual proposal significant requirements 
on reform of the regulations on public 
procurement such as moving away from 
the criterion of the lowest price and the 
promotion of social and ecological criteria 

in the awarding of public contracts are not 
considered.

11. Concluding remarks  

As already stated in the introduction, the 
AK decisively rejects the negotiations on 
the GATS follow-up agreement TiSA. The 
shift to the plurilateral negotiating forum 
is likely to undermine central demands of 
the representative bodies of employees in 
view of the reform of the multilateral trade 
system. The remarks in this position paper 
also make clear that with much of the con-
tent of the TiSA negotiations there exist se-
vere concerns with regard to possible risks 
for regulatory policy space, in particular in 
the area of public services, standards of 
protection for employees and consumers 
as well as other public interests. 

In particular, the present strong public criti-
cism of the TTIP negotiations as well as the 
rejection of the ACTA agreement by the Eu-
ropean Parliament in 2012 make clear that 
previous errors should not be repeated 
and the direction of the EU trade policy 
must undergo a fundamental change of 
course.  

Against this background, in our view it 
is imperative that discussion of the TiSA 
agreement is conducted on the basis of 
a comprehensive and broad public de-
bate. Likewise, in our view, given the far-
reaching areas of negotiation and lack of 
legal certainty with regard to numerous 
parts of the negotiations, there is an urgent 
need to examine the possible effects of the 
planned agreement and its manifold pos-
sible contractual contents in the context of 
independent and comprehensive stu-
dies, in particular legal opinions. 
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Footnotes and Literature
1 http://www.akeuropa.eu/_includes/mods/akeu/docs/main_report_en_298.pdf

2 http://www.akeuropa.eu/_includes/mods/akeu/docs/main_report_en_368.pdf

3 http://www.akeuropa.eu/_includes/mods/akeu/docs/main_report_en_170.pdf

4 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//
NONSGML+TA+P7-TA-2011-0257+0+DOC+PDF+V0//EN

5 In this context, we once again refer to the recommendations of the UN Commission 
of Experts on Reforms of the International Monetary and Financial system, Report of 
the Commission of Experts of the President of the United Nations General Assembly 
on Reforms of the International Monetary and Financial System (2009), http://www.
un.org/ga/president/63/commission/financial_commission.shtm, esp p 104. 
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