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About us

The Federal Chamber of Labour is
by law representing the interests of
about 3.2 million employees and
consumers in Austria. It acts for the
interests of its members in fields of
social-, educational-, economical-,
and consumer issues both on the
national and on the EU-level in
Brussels. Furthermore the Austrian
Federal Chamber of Labour is a part
of the Austrian social partnership.

The AK EUROPA office in Brussels
was established in 1991 to bring
forward the interests of all its
members directly vis-a-vis the
European Institutions.

Organisation and Tasks of the
Austrian Federal Chamber of Labour

The Austrian Federal Chamber of
Labour is the umbrella organisation of
the nine regional Chambers of Labour
in Austria, which have together the
statutory mandate to represent the
interests of their members.

The Chambers of Labour provide
their members a broad range of
services, including for instance

advice on matters of labour law,
consumer rights, social insurance and
educational matters.

Rudi Kaske
President

More than three quarters of the 2
million member-consultations carried
out each year concern labour-, social
insurance- and insolvency law.
Furthermore the Austrian Federal
Chamber of Labour makes use of its
vested right to state its opinion in the
legislation process of the European
Union and in Austria in order to shape
the interests of the employees and
consumers towards the legislator.

All Austrian employees are subject

to compulsory membership. The
member fee is determined by law
and is amounting to 0.5% of the
members’ gross wages or salaries (up
to the social security payroll tax cap
maximum). 560.000 - amongst others
unemployed, persons on maternity
(paternity) leave, communityand
military service - of the 3.2

million members are exempt from
subscription payment, but are entitled
to all services provided by the Austrian
Federal Chambers of Labour.

Werner Muhm
Director
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Executive Summary

The AK would like to provide an initi-
al assessment on the present propo-
sal for a EU Directive on package tra-
vel and assisted travel arrangements
COM(2013) 512 final and to summarize
some important points to begin with: o

¢ The Package Travel Directive origi-
nates from 1990 and so far has not
been updated. Hence, above all it
has to be adapted to new develop-
ments in the online travel market.

¢ In this context, the AK welcomes in
particular the expansion of scope
and the intention to base the Di-
rective on a broad understanding
of the term ‘package travel’. This
will make internet portals, which e
similar to tour operators combine
own holiday packages from the
programmes of various service
providers or various organisers,
increasingly discharge their duties.
However, current legal allocation
problems of journeys, which will be
arranged on behalf of the customer
at the time of booking, will also be
taken info account.

e The Directive proposal does not
address all evident protection de-
ficits resulting from eCommerce: it
is quite incomprehensible that can-
cellation rights for consumersinre- o
spect of package travel contracts,
which have been concluded as di-
stance selling contracts and other
contracts for tourist services are
missing. Online bookings generate
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specific consumer problems with
regard to concluding contracts,
which could be alleviated by provi-
ding a cancellation right.

Another shortcoming of the Direc-
tive proposal is not to insist on bin-
ding brochure details concerning
travel price and travel services.
The AK considers such details in
catalogues and similarly detailed
advertising material  absolutely
essential, as only this information
enables consumers to compare
package travel offers in detail and
to make a considered and infor-
med booking decision.

Apart from that, the Directive pro-
posal seriously intervenes in funda-
mental issues of general contract
law. In doing so, it has overshot the
mark of a sector specific Directive.
Combined with the planned full
harmonisation, a blatant deterio-
ration of the Austrian level of con-
sumer protection (e.g. with regard
to no-fault warranty resp. price
reduction has to be feared; there
is no notice of lack of conformity;
subsequent service changes by
the organiser are subject to more
restrictive rules; etc.).

At this point, the AK rejects the
planned full harmonisation also for
reasons of principle as it is one of
its detrimental effects that it is no
longer possible to react to national
consumer problems.
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The AK also misses a compre-
hensive coordination of the Direc-
tive proposals with the Consumer
Rights Directive. This leads to gaps
in consumer protection, in particu-
lar in respect of package travel, as
EU-wide safeguarding provisions
of the Consumer Rights Directi-
ve, such as the button solution in
electronic  business transactions,
the confirmation solution in case
of contracts concluded by telepho-
ne or the cancellation right in case
of contracts concluded outside the
business premises do not apply.
The comparison of all information
obligations in these Directives is
necessary.

The expansion of insolvency pro-
tection for consumers by including
travel agents of so-called assisted
travel arrangements is positive.
However, a detailed clarification of
the exact scope of this obligation
is still pending. The AK demands
in this context that airlines have to
be included in the expanded insol-
vency protection. Uniform deposit
restrictions, which can make a si-
gnificant contribution to improving
the financial feasibility of insolvency
insurance systems, should also be
considered EU-wide.

Proposal for a Directive on package travel and assisted travel arrangements COM(2013) 512
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The AK position in detail

1. General considerations:

The European Commission uses the
present draft to propose a revision of
the Package Travel Directive 90/314/
EEC. The BAK generally welcomes this
proposal. The Package Travel Directi-
ve 90/314/EEC originates from 1990.
Hence, it did not include all aspects of
eCommerce when it came info force.
However, in particular tourism services
are not only suited for being displayed
and edited on the Internet, but also for
booking and conclusion of contract.
Since then, the number of providers
and offers in the World Wide Web has
exploded. If in the initial stages, many
consumers used the Internet mainly as
a source of information, today booking
their journeys via this medium is an
everyday occurrence.

Apart from that, the Internet is perfect
for consumers who want to put tog-
ether offers and single services, trying
out new variants in real time and who
want to tailor their journey exactly to
their requirements. In doing so, they
are able fo combine modules of one
tour operator, but also single services
of various providers. Hence, the lines
between package travel in the narrow
sense and other travel variants have
shifted. Consumers rarely know the
difference between tour operator and
agent; they are equally unaware of the
fact that in respect of package travel
they enjoy special protection. Further-
more, the websites of providers fuel this
misconception as they frequently give
the impression of a travel service, whe-
re the organisation comes from one
source and where the services are the
responsibility of a single provider. Ho-
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wever, consumers time and again have
to put up with a reference to an agency
clause in the smallprint.

Hence, the tasks for revising the Directi-
ve have been specified. What is needed
is an adequate and above all coherent
legal framework, which is well adapted
to these developments. The innovation
push concerning the sale of tourism
services and package fravel, which pro-
vides consumer with a wide range of
offers and options in the travel market,
but also entails significant risks, has to
be accompanied by suitable consumer
protection measures.

2. Updating the Directive
Scope

It is positive that the Directive proposal
expands the scope in several respects.
In doing so, it reacts primarily to pre-
vious problems concerning journeys of
the customer, which are only arranged
at his request at the time of booking, ta-
king developments in the online travel
market into account at the same time.

In particular the definition of package
travel makes it clear that the combi-
nation of at least two travel services at
the request or in accordance with the
pre-selection of the customer prior to
concluding a contract is covered by it.
In doing so, it refers to the Club Tour ru-
ling ECJ C-400/00. However, bookings
of at least two different travel services in
spite of separate contracts are covered,
if an offer described as package or si-
milar has been advertised or if such an
arrangement has been advertised or
invoiced at an all-in or total price. Ano-
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ther criterion refers to booking the com-
bination of at least two travel services
via a point of sale in one booking pro-
cess. Also covered is the procurement
of such arrangements in a linked online
booking process, when customer data
is passed on to the provider of a further
subsequently booked travel service.
Thus, when certain key criteria have
been met - i.e. when the impression of
a package offer has been created - the
consumer protection provisions of the
Directive will be asserted.

Consumer protection will also be im-
proved for so-called assisted travel ar-
rangements, i.e. in respect of journeys,
where at least two travel services are
combined, which are subject to sepa-
rate bookings and separate contracts.
Another requirement is that bookings
have been made during the course of
a visit or a contact or where in case of
a linked online booking process addi-
tional travel services have been booked
at the confirmation of the booking of
the first travel service at the latest. The
agent of such assisted travel arran-
gements shall be obliged to inform in
particular about differences to package
travel. However, one does not leave it at
this information obligation: in case of
insolvency of the travel agent (or a ser-
vice provider?) the consumer shall be
promptly refunded with all deposits he
has made; he also shall have the right
to repatriation regardless of their place
of residence, the place of departure or
where the package or assisted travel
arrangement is sold.

Hence, these expansions depict, as far
as one can tell, business models, which
are currently practiced by the market.
However, the variety and the number of
offers is vast and constantly changing,
making it difficult to predict whether this
concept is fit for the future. Drawing the
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line between package tours and assi-
sted travel arrangements also seems
somewhat arbitrary. If, for example, the
booking process involves several points
of sale, why is linking two websites not
adequate? From the point of view of the
consumer, passing on data is no more
proof of the existence of a journey pak-
kage than the fact that the sites have
the same or a similar design, which
means that the link between the sights
is not really obvious. What is also not
clear is how attempts to undermine this
system are handled. Hence, it has to be
clarified with the EU Commission, what,
according to the new understanding,
package travel really involves. It is pro-
bably better not to create a closed cri-
teria system, but to regulate the scope
more dynamically. Other offers on the
market, which have not been covered
directly, but which are either closer to
the package travel definition or assisted
travel arrangements should also be
assignable and not just drop out of the
scope. It should also be possible to inte-
grate bypassing models, such as linked
sites, whose design give the impression
of a provider, into the scope.

In some respects the scope is not wide
enough. For example, independent
contracts for a single booked service
are explicitly exempt from the Directive
and only combinations of travel ser-
vices, such as package tours and assi-
sted travel arrangements have been re-
gulated. However, it would make sense
and would be desirable, if all or other
tourism services would be included in a
joint and uniform legal framework, for
example a graded resp. coordinated
catalogue of obligations. Consumers
are increasingly departing from the
idea of package tours, moving even
closer towards booking single services;
hence, the chosen concept only covers
part of common practice.
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Holiday home rentals

The AK also wants to draw attention
to the problem of holiday home ren-
tals provided by a tour operator. In Au-
stria, holiday home rentals are current-
ly equal to package tours. However,
these arrangements do not combine
transport, overnight accommodation or
a hired car with another tourism-related
range of services, which is not only an
ancillary service. Hence, they cannot
be subsumed under the package tra-
vel definition of the Directive proposal.
Even if the Austrian solution has not
been altogether successful, its intention
is significant. These products harbour
a high potential of misleading consu-
mers, as they are advertised using the
same design as package tours, being
“organised” by the same operator -
hence, for consumers they are an un-
distinguishable part of a tour operator
programme. This makes other legal
consequences difficult to comprehend.
Therefore, offers such as these should
also be integrated in the Directive and
become subject to a uniform EU-wide
regulation. If this intention cannot be
realized it is vital that at least Austria’s
level of protection, which is better, will
be maintained. When implementing
the Directive, in particular a regulation
should be considered, which imposes
the analogue application to holiday
home rentals by a tour operator.

3. Cancellation right

Whilst the EU Commission appreciates
problems in respect of eCommerce and
acts accordingly, it is completely unsa-
tisfactory that consumers who book a
package tour, assisted travel arrange-
ments or single tourism services under
distance selling arrangements, have
absolutely no cancellation rights. The
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triumphal march of eCommerce ge-
nerates specific problems in particular
in this area. These include particularly
frequently rushed contract conclusions
as well as unwanted or unintended
contract conclusions, when consumers
accidentally enter wrong details, such
as a wrong date or if double bookings
and similar problems are incurred, for
example by technical faults or insuffici-
ent advise and information. A simple
cancellation right would alleviate these
problems on many occasions. Hence, in
view of the revision of the Package Tra-
vel Directive, the AK would have expec-
ted reconsideration and a differentiated
examination of this problem area.

The Consumer Rights Directive com-
pletely exempts package tours from its
scope and the main part of passenger
transport. Hence, it only covers services,
overnight accommodation and hired
cars as well as other leisure services.
These in turn have been explicitly ex-
empt fromthe general cancellation right.
This exemption is justified by explaining
that the organiser enters obligations for
a special date or period, which means
that he must have capacities available.
This binds him to his schedules and a
cancellation right would be an unfair
burden. However, these possible disa-
dvantages could be met with a slightly
adapted cancellation right, which only
applies to early bookings. In respect of
consumers concluding a contract, this
would solve a number of problems in a
straightforward manner.

Also conceivable as a minimum variant
would be a time for consideration of 48
hours following the conclusion of con-
tract, during which the consumer would
be able to check the booking and, if ne-
cessary, cancel it.
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These cancellation rights should apply
to all tourism services. If the proposed
layout of the scope of the Directive re-
mains unchanged and if more detailed
safeguarding provisions under civil law
are only contemplated for package
tours and assisted travel arrange-
ments, cancellation rights should be
provided for at least these areas. The
liability of retailers in case of faults in
Article 19 is not suitable to compensa-
te for risks and common problems re-
lated to online booking. From the point
of view of the consumer, a cancellation
right without stating a detailed reason
within a certain period is the simpler
legal instrument, which is far easier to
apply, detached from the concrete state
of evidence.

4. Intervention in general contract
law

The proposal pretends only to regulate
certain aspects of the legal and admi-
nistrative provisions of package travel
and assisted travel arrangements. Ho-
wever, a glance at the civil regulations
in respect of the package tour contract
shows that they clearly overshoot the
mark of what is required. The result is
serious infervention in general contract
law, without at the same time dealing
with travel law specifics. There is, for
example, a confusion of compensation
and warranty. Price reduction and com-
pensation in case of non-conformity are
tarred with the same brush; they shall
not be granted, especially, if third parties
have contributed to the event triggering
compensation and if the event was un-
foreseeable and could not be avoided
of if it was caused by exceptional, also
unavoidable circumstances. Hence, the
warranty is fault-based. The EU itself has
still not harmonised warranty rights for
services and compensation.

Proposal for a Directive on package travel and assisted travel arrangements COM(2013) 512

The AK rejects that this - above all also in
association with the planned full harmo-
nisation - as it will significantly reduce the
level of Austrian consumer protection.
We are also strictly opposed to any anti-
cipation resp. any setting the course for
a EU-wide regulation based on a sector
specific Directive. Therefore, the Directive
should refrain from these far-reaching
interventions in general contract law; it
must concentrate on the actual particu-
larities of the travel contract.

5. Full harmonisation

At this point, the AK also rejects com-
prehensive full harmonisation, which
is envisaged by the Directive proposal.
Full harmonisation and its barrier effect
result in the fact that reacting to natio-
nal consumer problems is no longer
possible. Any economic damage re-
sulting from this would be at the cost
of consumers. However, there is also
the danger that consumer policy will
come to an EU-wide halt. After all, the
development of consumer rights in the
Member States also animates the de-
velopment of law in this area in the EU.

Apart from that, the AK also criticises
the Directive proposal as it does not
give clear instructions in respect of full
harmonisation resp. an explicit regula-
tion concerning the degree of harmo-
nisation is lacking. The circumstance of
full harmonisation can only be derived
from explanations and indirectly from
the fact that the Directive grants Mem-
ber States regulation options in some
points. The approach is detrimental to
legal certainty.

6. Reconciliation with Consumer
Rights Directive

Apart from that, the Directive proposal
also shows deficits in respect of the
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reconciliation with the existing EU Con-
sumer Law acquis, above all with the
Directive on Consumer Rights 2011/83/
EU. This Directive completely excludes
the existing Package Travel Directive
90/314/EEC from the scope. Passen-
ger transport - with the exception of
a few provisions - has also been ex-
cluded. However, by the same token
the Directive applies to services in the
areas of overnight accommodation and
hired car and to other leisure services.
In doing so, a patchwork has been
created with regard to the legal frame-
work and consumer protection for tou-
rism services.

Hence, package tours are not subject
to the provisions on general information
obligations from the Consumer Rights
Directive, the Doorstep Selling Regulati-
ons and the Distance Selling Regulations
as well as the safeguarding provisions
against their risks, such as the button
solution for electronic contract conclu-
sions or the confirmation solution in
respect of contracts concluded by tele-
phone, the safeguarding provisions for
payments by using certain methods, to
telephone communication and additio-
nal payments, whereas assisted travel
arrangements are. The consequence of
this is that in case of package tours the-
re is no standard EU-wide cancellation
right for consumers in the event of door-
step selling. There are no regulations
concerning information obligations for
passenger transport, such as flights and
no safeguarding provisions exist in re-
spect of special methods of selling such
as doorstep selling and distance selling
with the exception of the button solution;
however, the safeguarding provisions
for payments, using certain methods of
payment as well as in respect of additio-
nal payments are taking effect.

Proposal for a Directive on package travel and assisted travel arrangements COM(2013) 512

On the other hand, special informati-
on obligations included in the present
Directive proposal shall only apply to
package tours. They do not apply to as-
sisted travel arrangements; the agent is
only obliged to explain that each ser-
vice provider is responsible for his own
fulfilment of the contract and that the
traveller cannot claim any rights gran-
ted to users of package tours.

This shows how little consequent and
how inconsistently the civil legal fra-
mework has been conceived. The AK
therefore demands individual Directives
to be better coordinated; overlaps must
be avoided and existing gaps in con-
sumer protection have to be closed to
the greatest possible extent. A Directive
which would cover all tourism services
would definitely be an option.

7. Binding price and performance
specifications in brochures and
online

The Package Travel Directive 90/314/
EEC also includes regulations for travel
brochures and other detailed adverti-
sing material. On the one hand, it has
been made clear that information ai-
med at consumers may not contain any
misleading statements. However, on the
other hand the Directive does not oblige
organisers to provide concrete binding
information, in particular on the price,
but also on the main performance cha-
racteristics and contract terms for offers
advertised. Such regulations are not part
of the present proposal. Not only are the
obligations at issue well-practiced; they
are a key element of consumer protec-
tion in respect of travel and ensure trans-
parency of cost and performance. This
enables consumers to compare prices
and services in detail and to make an
informed booking decision on this basis.
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If one dispenses with these information
obligations resp. statements in brochu-
res and similar detailed advertising ma-
terial, it is o be expected that mislea-
ding advertising practices will be on the
increase again. This intended change
also means for the individual consumer
that he has to form an initial opinion
without having all information required
for the conclusion of the contract, in
particular reliable information on cost
at hand. This represents a particular di-
sadvantage if he books his journey or
holiday in a stationary travel agency: it
could easily happen that the consumer
contemplates a travel package based
on false information in a brochure, de-
ciding in its favour and that he only at
the travel agency - shortly before he
signs the contract - is to his surprise
confronted with new or changed facts,
for example a higher price. This puts
him generally under pressure. Given
these circumstances, one can no lon-
ger assume a considered and informed
booking decision.

Hence, the AK considers the existing
provisions on binding prices and other
statements in brochures absolutely es-
sential. Otherwise, the legal situation
for consumers would be deteriorating.
The AK is also in favour of extending the
existing obligations to detailed tour of-
fers on the Internet.

8. Insolvency protection

The Directive proposal does not only
assume an obligation for package
tour operators to take out insolvency
insurance, but it now includes travel
agents providing assisted travel ar-
rangements. We generally welcome
the intention of the EU Commission to
improve insolvency protection for con-
sumers. When booking package tours,
assisted travel arrangements and other
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tourism services, consumers are paying
a deposit, often long before the service
is provided, thereby generally carrying
the full insolvency risk.

However, when it comes to the scope of
this obligation, the Directive proposal is
inconsistent, i.e. it is not clear whether
an insolvency insurance only applies to
their own insolvency or whether travel
agents, have to ensure, also in case of
insolvency of the service provider, that
the consumer will be refunded with all
payments he has already made and
that he will be promptly repatriated
should the need arise, provided trans-
port is part of the assisted travel arran-
gements. This would also mean to or-
ganise and pay for a return flight if an
airline has become insolvent or to re-
fund tickets for which an initial payment
has been made.

No doubt, implementing insolvency
insurance for travel agents providing
assisted travel arrangements will not
be easy. In Austria, even realizing an
insolvency insurance system for pak-
kage tour operators was a difficult un-
dertaking. For example, one has ne-
ver succeeded to fully comply with the
Directive provisions and to ensure full
compensation for travellers via the in-
solvency insurance. People, affected by
tour operator insolvencies were partly
forced to rely on state liability.

Hence, from the point of view of the AK
the first step to be taken must be the
exact clarification concern the scope of
the planed regulation. This should be
accompanied by various other measu-
res, which could make a useful contri-
bution to realise a more far-reaching
insolvency protection. The AK therefore
suggest providing for general EU-wide
deposit restrictions. These would not
only help to reduce the risks for consu-
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mers, but they would also facilitate the
financial feasibility of a comprehensive
insolvency insurance system. The AK
also considers it indispensable to inclu-
de dirlines in insolvency protection. So
far, they have no such obligation within
the EU.

The central national points of contact
provided for in the proposal to facilitate
monitoring and administrative coope-
ration will probably help to detect gaps
in protection and insolvency insurance
systems of individual organisers. Ho-
wever, from the point of view of the
AK, it is also essential to inform con-
sumers about insured companies. The
AK therefore renews its demand for an
EU-wide tour operator register (to which
a register for agents of assisted travel
arrangements should now be added).
Another option would be that the cen-
tral contact points communicate any
authorized resp. insured providers to
consumers.

On individual provisions of the Di-
rective proposal:

On Article 2 “Scope”

Only some Articles of the Directive
proposal shall apply to assisted travel
arrangements. These restrictions are
unsatisfactory from the point of view of
the AK. For example, the special infor-
mation obligations for tour operators -
if necessary in a slightly adapted form
- would definitely make sense also for
assisted travel arrangements agents.
One would have expected that the revi-
sion of a sector specific Directive would
have resulted in uniform information
obligations tailor-made for the special
requirements of the travel industry.

Experience shows that consumers
booking online have only insufficient

Proposal for a Directive on package travel and assisted travel arrangements COM(2013) 512

information available. Apart from that,
many travel agents, and not only those
dealing with assisted travel arrange-
ments, are acting as vicarious agents
of the tour operators. The latter is then
in any case obliged to ensure that any
information obligations he has to com-
ply with will also be observed by the
travel agents. Extending information
obligations to the entire travel industry
would therefore makes sense and pro-
vide consumers with a uniform level of
protection.

The proposal excludes ancillary con-
tracts covering financial services. This
has to be problematised if no faculta-
tive travel insurances are offered, but
are included in the service scope of the
package tour. If these cases result in a
price reduction, its amount in respect of
the total price, including the insurance
premium, has to be established. This
should be ensured in future in spite of
its exclusion from the scope.

Package tours and assisted tra-
vel arrangements, which have been
purchased on the basis of a framework
agreement between employer and an
organiser, specialised in organising
business trips, are not included. As this
distinction is difficult to verify, it might
be more advisable to exclude business
trips in general and to concentrate on
consumer business.

The Directive proposal does not apply
to stand-alone contracts for single tra-
vel services. This frequently raises pro-
blems. Pure hotel services, based on
the travel services definition in Article
2 paragraph 2 d) are not considered
package travel even if they are combi-
ned with catering. However, if catering
represents a significant part of the jour-
ney, for example in case of a Gourmet
weekend in a hotel, these offers may be
included in the scope. In the opinion of
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the AK, this relevance should be review-
ed individually on the basis of various
criteria. Under no circumstances should
it be assumed by stating a concrete
percentage, as for example the figure
of 20% mentioned in the reasons for the
Directive under Point 17. Consumers do
not have any opportunities in any case
to obtain an insight in the cost calculati-
on of an organiser.

Single touristic services added at a la-
ter stage are also not included in the
scope. That leaves common additional
offers by tour operators at the holiday
resort in limbo, for example facultative
components, such as excursions, which
can only be booked at the holiday de-
stination. Currently, the company has
the option of assuming responsibility
either in its capacity as operator or as
agent; as a result, the sphere of obli-
gation and the liability of the company
vary. Their allocation depends on the
fact of the exclusive agency characteri-
stic has been made known in a clear
manner or whether the impression of a
travel service is given. According to con-
sistent case-law, the reference to the
agency characteristic in the smallprint
is not adequate. It is therefore neces-
sary to also address this problem when
revising the Directive and to ensure an
EU-wide regulation resp. adequate in-
tegration.

On Article 3 “Definitions”

The definition of packages covering
packages combined in accordance with
the ECJ ruling Club-Tour C-400/00 at the
request or in accordance with the pre-
selection by consumers, hence the clas-
sic variant of pre-fabricated packages,
which are advertised in their entirety,
as they were regulated in the existing
Directive is no longer mentioned. This
type of package must be included in the
definition again.
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The existing Package Travel Directive
uses and defines the term force ma-
jeure. The general interpretation is
“unusual circumstances, outside the
control of the trader, the consequences
of which, in spite of exercise of all due
care could not have been avoided”.
Overbooking is explicitly mentioned,
whereby it has been made clear that
this does not fall under force majeure.
The reference point of the present pro-
posal now relates to ‘unavoidable and
extraordinary circumstances’; their de-
finition follows the proposal of revised
Regulation 261/2004 on air passenger
rights. However, there are some dif-
ferences. If ‘force majeure’ is now to
become ‘extraordinary circumstances’
- which, from the point of view of the AK
is not absolutely necessary -, it would,
for reasons of legal certainty, be impor-
tant that uniform definitions were used,
where possible.

On Article 4 “Pre-contractual informa-
tion”

In accordance with Article 4 paragraph
1 a) iii, the tour operator has to provi-
de information on the main features of
the location and tourist category of the
accommodation. The existing Directive
prescribes that information has to be
provided on the type, location, category
or comfort and main features as well as
tourist category according to the pro-
visions of the host country. One might
take the view that the information obli-
gations of the old version are hypertro-
phic and overlapping and that the plan-
ned streamlining therefore makes sen-
se. Fact is that the content has not really
been changed as the requirement to
inform about main features means also
to specify type or comfort resp. quality.

The official categorisation of the host
country may mislead consumers. A uni-
form EU-wide assessment of tourist ac-
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commodations does not exist. In turn,
consumers probably just have an idea
of Austrian Standards. However, the-
se might be significantly different from
those of the host country. Hence, this
poses the question whether informing
about the official categorisation of the
host country cannot be dispensed with.
Otherwise, it would have to be accom-
panied by an explicit explanation that
the description refers to the categorisa-
tion in the host country and this might
be different from any assessment in the
home country.

The duty to provide information on pri-
ces follows the corresponding informa-
tion obligation of the Consumer Rights
Directive; however, it is not provided in
its complete form. Hence, it should be
added that costs cannot be calculated
in advance and that the calculation me-
thod has fo be stated.

As not all trips depend on achieving a
minimum number of participants, the
term “as appropriate” should be added.

Any ambiguities concerning are per-
petuated by the present proposal. Tour
operators interpret this obligation nar-
rowly. Hence, they only provide infor-
mation on those identification and visa
requirements, which apply to nationals
of the country where the tour operator
is based. Information on identification
and visa requirements for other na-
tionals is only provided on request. It
should therefore be made clear that
information on identification and visa
requirements has to be provided for all
booking consumers who are nationals
of an EU Member States.

On Article 5 “Binding character of pre-
contractual information and conclusi-
on of the contract”
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Subsequent changes of pre-contractual
information require a subject to altera-
tions clause. Whether and which condi-
tions such a clause has to meet is not
specified. Clarification should be provi-
ded.

All actual changes have to be commu-
nicated before the conclusion of the
contract. However, no information has
to be provided on changes concerning
identification and visa requirements or
a new address of the tour operators
or agent. This is difficult to understand
as also these subsequent changes are
relevant to the consumer. We therefore
suggest that the last half sentence will
be changed to “All changes to pre-
contractual Information will be clearly
communicated before the conclusion of
the contract”.

On Article 6 “Content of the package
travel contract and documents to be
supplied before the start of the pak-
kage”

According to the present proposal, the
contract shall also contain the require-
ment that the tour operator is obliged to
provide assistance in accordance with
Article 14. However, this support will
be at the traveller’'s expense if he him-
self has caused difficulties intentionally
or because of negligence. As already
slight negligence is enough to generate
charges, this paragraph should at least
be supplemented by a reference to a
possible liability to pay costs.

Information on insolvency protection is
already the norm. However, if this point
is fully harmonised, it will be questio-
nable whether the special information
obligations of the Travel Agent Insuran-
ce Regulations can be maintained. Our
insolvency insurance system is based
among other on a legal restriction of
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the deposit. The maximum deposit re-
quested may not exceed 10 % or 20 %,
whereby the remainder has to be paid
20 days before the start of the journey
at the earliest. Higher deposits are not
insured; if higher deposits are paid, the
only option left to consumers will be to
be fully indemnified via state liability.
Tour operators in Austria are therefore
obliged, to draw attention to these de-
posit restrictions by placing special war-
nings on their booking confirmations.

On Article 7 “Transfer of the contract
to another traveller”

The transfer of the contract now de-
pends on the fact that the traveller has
the duty to inform the tour operator of
the change by giving “notice on a du-
rable medium”.

The AK is opposed to this form require-
ment as it makes any transfer to ano-
ther traveller unnecessarily difficult for
the consumer. He is well-advised in
any case to cover his back for reasons
of proof and to notify the organiser in
writing.

On Article 8 “Alterations of the price”

The AK welcomes several proposed
improvements in respect of subsequent
alterations to the price. Thus, a price
revision clause is only admissible if pri-
ce reductions are passed on under the
same circumstances. This also corre-
sponds to the Austrian level of protec-
tion in this context. The parameters for
price changes are regulated similar to
those in the existing Package Travel Di-
rective; however, they are slightly more
restrictive. A revision of transport costs
shall only be possible if fuel costs are
changing. Equally positive is the abso-
lute restriction of price changes to 10 %
of the total travel costs.

Proposal for a Directive on package travel and assisted travel arrangements COM(2013) 512

The proposal also defines taxes or fees
for certain services more narrowly. The-
se may only concern taxes or fees for
services, which are part of the package;
in addition, they have to be imposed by
third parties not directly involved in the
performance of the package. This rai-
ses the question, whether for example
an environmental tax can be passed
on to the consumer during the course
of a subsequent price change. Strictly
speaking, this is not a levy on single tra-
vel services. It is also not clear whether
the initial application of such levies can
be passed on to the consumer. Howe-
ver, the wording seems to suggest that
this only refers to changes of applicable
taxes or fees.

The proposed regulation also has some
shortcomings. For example, the orga-
niser has to inform the traveller of the
subsequent price change, providing re-
asons and the calculation for the new
price, 20 days before the start of the
journey at the latest. The current ver-
sion assumes that from the 20th day
before the start of the journey the price
may no longer be increased. In addi-
tion “exact” details about the reasons
were required. The AK also points out
that - in order to make price changes
comprehensible and to enable consu-
mers to assert in particular their right
to price reduction - parameters have
to be specified in advance. This applies
primarily to exchange rates, but also to
the concrete calculation mode for fuel
costs. This also corresponds to existing
legislation.

The AK would also like to draw attention
to the fact that according to the current
legislation in Austria subsequent price
changes - provided booking and jour-
ney take place within two months - may
not be passed on at all. This protection
will be lost in case of full harmonisation.
Hence, a similar protective mechanism
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against short-term price increases has
to be incorporated in the Directive pro-
posal. The alternative would be to re-
frain from full harmonisation in respect
of this point or in general.

On Article 9 “Alteration of other con-
tract terms”

According to Article 9 paragraph 1, the
organiser may carry out insignificant
services changes on the basis of re-
servation of right. It is not obliged to
inform the consumer of these changes.
However, according to paragraph 2,
the organiser may carry out significant
changes to main characteristics of the
journey and also to contractual agree-
ments if it informs the traveller without
delay and the consumer remains silent.
However, it has to be “forced” to make
these alterations. Apparently a reserva-
tion of right is not required.

The conditions for subsequent service
changes in Austria, which go much
further, are laid down in particular in §
6.2.3 Consumer Protection Act. Here,
this clause links the admissibility of a
subsequent service change to its rea-
sonableness. The insignificance of the
alteration is only one of several evalua-
tion criteria, factual justification another,
which is explicitly mentioned. Hence,
according to the provisions of the Con-
sumer Protection Act, significant subse-
quent alterations are prohibited. In re-
spect of this issue, Austrian legislation
guarantees a higher level of protection
than the Directive proposal.

Apart from that, it is not possible to
interpret the silence of the consumer
automatically as an agreement to the
subsequent service change. Such legal
fiction is only admissible in exceptio-
nal cases in the narrow framework of
§ 6.1.2 of the Consumer Profection Act,
which means that also in this respect
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consumers in Austria are better protec-
ted. From the point of view of the AK,
these standards of protection have to
be retained. This means that full har-
monisation should not take place or
that subsequent service changes have
to be subject to strict rules in the Directi-
ve proposal. After all, this does not con-
cern a travel law specific, but general
contract law principles.

If the organiser advises the traveller of a
subsequent contract change, he shall,
in the opinion of the AK, not only be
obliged to provide information on the
proposed changes, but also - provided
the now offered package is not of equal
value, i.e. a reduction of the quality or
the service spectrum has taken place -
inform the consumer about the amount
of the price reduction he can claim, if he
agrees to this change.

According to the Directive proposal,
the organiser has to be “constrained”
to subsequently alter significantly any
main characteristics of the travel ser-
vices, i.e. the circumstances must be
outside his influence. This restriction
represents an important improvement
compared to the existing Package Tra-
vel Directive. Otherwise it contradicts,
together with also envisaged right on
price reduction, Article 12 paragraph 3
of the proposal, which makes a price
reduction attributable to fault resp. de-
nies it in case of extraordinary circum-
stances.

On Article 10 “Termination of the con-
tract before the start of the package”

The Member States have to ensure that
travellers will be able to withdraw from
the contract against reasonable com-
pensation. This compensation may be
also agreed as a standardised can-
cellation fee. Concerning its amount,
the cancellation fee has to be guided


www.akeuropa.eu

A( EUROPA

www.akeuropa.eu

by the customary cost saving and the
income from alternative deployment of
services. This also corresponds to a lar-
ge extent to our legal situation; howe-
ver, according to Austrian Contract law,
the amount is not only based on what
has actually been added by alternative
deployment, but was has intentionally
been left out. This should be added. If
no cancelleation fee has been agreed,
concrete compensation must be deter-
mined. However, the last sentence of
Article 10 paragraph 1 only refers to the
criterion of cost savings; alternative de-
ployment is missing.

The AK welcomes that consumers EU-
wide will be granted with a cancellation
right in case of extraordinary circum-
stances resp. in case of Force Majeure.
However, in some aspects the Directi-
ve proposal falls short of the current
legislation concerning the fact that the
basis of the transaction had ceased to
exist, which makes the plan under the
aspect of full harmonisation problema-
tic. Extraordinary circumstances must
have a serious impact on the package.
This puts info question whether unrea-
sonableness is adequate, i.e. whether
an unreasonable risk exists to life and
health of travellers, without having an
actual impact on the travel services
themselves. Hence, in many cases this
would not cover terror attacks at the
holiday resort or political unrest. Ho-
wever, such a regulation must depict
all possible relevant cases. Hence the
cancellation right must be clarified ac-
cordingly.

Another restriction of the legislation
concerning the fact that the basis of
the transaction had ceased to exist,
results from the fact that extraordinary
circumstances have to occur “place of
destination or its immediate vicinity”.
This should be disregarded. It has to be
left to the case law to determine when

a risk justifies granting the right of can-
cellation.

The term “any undue payment made”
in Article 10 paragraph 4 is an unfortu-
nate choice of words. Some amounts
are justified, for example because they
concern due deposits or outstanding
payments. However, these have to be
refunded, if the consumer is entitled to
free cancelation due to Force Majeu-
re. Hence it would be better to use the
phrase “unjustly retained amounts”.

Article 11 “Liability for the performance
of the package”

Article 11 gives the impression of a final
regulatory system being created with
regard to the non-fulfilment and in-
adequate fulfilment of the contractually
agreed package and this would regu-
late all remedies concerning the lack
of conformity. However, this would re-
duce a very complex range of topics to
a small number of aspects. As already
mentioned above, the AK is vehemently
opposed to such profound interventions
into general contract law. Apart from
that, many of these legal institutions,
in particular the services warranty have
not yet been harmonised within the EU.
Such anticipation in this context is con-
sidered overshooting the mark and is
rejected.

Even though the foundation stone for
this was already laid with the existing
Package Travel Directive, it has so far
not resulted in any problems, as it is
only aimed at minimum harmonisation.
Full harmonisation entails the risk that
more favourable Austrian Standards of
protection will be removed. Hence, the
Directive proposal must again concen-
trate on the small number of sector-
specific issues and freed of general
contract law implications.
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Hence, in this sense Article 11 para-
graph 2 is considered problematic. It
gives priority to improvements, which
will be omitted if they are dispropor-
tionate. No further differentiated rules
are provided; in particular the issue has
been ignored, what will apply if the or-
ganiser is not able to carry out any im-
provement or rejects to undertake any
improvement, or if improvements are
not carried out in time or in situations
where any improvement appears to be
unreasonable. Hence, relevant clari-
fication is required that only priority to
improvements has been laid down, but
that other remedies concerning the lack
of conformity are not affected.

According to Article 11 paragraph 3
and 4, the traveller shall only be able
to withdraw from a contract if a signi-
ficant part of the journey cannot be
provided or if the organiser is unable to
take measures to continue the journey
or if the traveller does not accept the
alternative arrangements proposed be-
cause they are not comparable to what
was agreed. This gives the impression
that any withdrawal from the contract
is only permitted in exceptional cases.
This raises the question whether the
right to withdrawal does also exist, if
for example contractually agreed child-
care cannot be provided. This service
does not represent a significant part
of the journey; however, from the point
of view of the traveller it is an essenti-
al part. Apart from that, how does one
deal with the circumstance that swim-
ming in the sea has become impossib-
le or unacceptable? This also is not a
service provided by the organiser in the
narrow sense. Here to improvements
have to be made. Hence, it has to be
ensured that this regulation does not
curtail the right of conversion or other
rights concerning irregularities in the
performance.
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However, compared to the current Di-
rective the regulation has further de-
terioration in store. If the organiser is
unable to provide a significant part of
the service, it is obliged to take appro-
priate precautions to salvage the jour-
ney. The consumer may reject these for
“good reasons”. The proposal is now
restricting the options of the consumer.
If services are at least “comparable” to
the original scope of services, he is no
longer able to reject these or to with-
draw from the contract. This leaves
him in a worse position compared to
Austrian legislation, which on the one
hand requires alternative services to be
of equal value within the scope of war-
ranty, and which on the other hand links
an alternative service to the reasonab-
leness of such a subsequent service
change. This lowering of the standards
of protection cannot be accepted.

Arficle 11 paragraph 4 also proposes
that - if for reasons of Force Majeure the
stay of the consumer is prolonged - the
organiser shall bear the costs for the
continued stay for 3 nights and 100 Euro
per night. This would mean an improve-
ment for Austrian consumers.

It is a controversial issue whether the
organiser has to pay for such costs
in the first place. There is no final cla-
rifying case law. The regulation follows
the proposal of a revision of Regulati-
on 261/2004 on air passenger rights.
However, restricting compensation to
3 nights and 100 Euro is arbitrary and
its amount inadequate. Hotel prices
worldwide greatly vary. In Europe for
example the average price for a hotel
room in many cases exceeds 100 Euro.

On Article 12 “Price reduction and
compensation for damages”

In Article 12 too, the Directive proposal
does not only address travel specific is-
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sues, but once again interferes in gene-
ral contract law principles. Price reduc-
tions and compensation of damages in
case of non-fulfilment and inadequate
fulfilment of the contract are regulated
and brought into line in respect of the
question of fault and concrete effects.
This puts into question the contract law
principle of a no-fault warranty. Hence,
this should be urgently amended. The
fact that the organiser has to guarantee
granting in particular a price reduction,
provided any faults have been caused
by third parties or Force Maijeure,
should not be challenged. Because it is
incomprehensible and is not in accor-
dance with the sharing of risk in respect
of the travel contract, if the organiser is
not obliged to release the share of the
payment, for which no or only a limited
service has been provided.

Even if the traveller, provided he him-
self is responsible for any faults, has
no rights, in particular no entitlement
to price reduction or compensation,
caution should nevertheless be exer-
cised in respect of apodictic statements
such as “shall not be entitled to price
reduction or compensation” against the
background of full harmonisation. What
is required in this context is a differen-
tiated wording, which also considers a
part responsibility of the organiser resp.
a possible contributory fault and which,
does not completely release him of any
liability in this case.

Article 12 paragraph 3 b) lays down a
notice of lack of conformity. The AK has
always been opposed to such an obli-
gation by the consumer. It is in the inte-
rest of the consumer to request - in case
faults exist - for these to be remedied
urgently; hence, the consumer will nor-
mally complain in any case. Introducing
such an obligation does not result in the
fact that consumers give companies the
opportunity to remedy any faults; this
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option already exists. Standardising an
obligation to notify a lack of conformity
will probably result in the fact that many
consumers, because their preservation
of evidence is inadequate and becau-
se they have inadequate knowledge to
protect themselves, will not be able to
assert their justified warranty claims.

Failing to notify a lack of conformity will
entail that the traveller will lose his claim
for price reductions and compensati-
on. If the obligation to nofify a lack of
conformity remains, it has to be made
clearer that in various cases there is no
need to notify to notify a lack of confor-
mity, namely, if it is not the consumer’s
fault if the does not notify a to notify a
lack of conformity or if the latter is ob-
jectively not required.

This is the case if for example a remedy
had not been possible or if the lack of
conformity were known to the organiser
in any case.

A contractually agreed restriction of
compensation is also permitted in ac-
cordance with Austrian law. One should
refrain from laying down a legal restric-
tion, i.e. determining a sum, which is 3
times the amount of the total travel cost.
This too is by no means a travel speci-
fic requirement. Monitoring the clause is
the responsibility of the Member States;
they only have to insure that the mini-
mum standards of the Directive on unfair
ferms in consumer contracts are met.

The right to compensation or price re-
duction in Article 12 paragraph 5 has to
be reviewed as again price reduction
and compensation have been tarred
with the same brush. Otherwise, this
regulation closely follows the revision of
Regulation 261/2004 on Air Passenger
Rights; however, its final version is not
yet foreseeable.
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With regard to the prescription period
for price reduction and compensati-
on, the Directive proposal includes a
minimum harmonized regulation. The
Member States shall be obliged to pro-
vide periods, which are not shorter than
1 year. The AK considers this minimum
standard inadequate. A minimum EU-
wide 2-year warranty period is al-
ready standard for consumer goods
purchases. Hence, it is no longer pos-
sible to go back on this standard.

On Article 13 “Possibility to contact the
organiser via the retailer”

It is irritating in this context that the re-
ceipt of such a notification by the retailer
“without undue delay” is regarded as a
receipt without undue delay by the tour
operator. However, the nature of such
news, complaints and requests, which
have to be submitted/received in good
time, has not been made clear; i.e. it is
unclear which periods are referred to
here.

On Article 14 “Obligation to provide
assistance”

It has to be put up for discussion what
relation is between this obligation to
provide assistance and the general
contractually agreed protective duties
and due diligence of an organiser.

A least in cases of slight negligence
one should refrain from charging a
fee. Apart from that, it should always
be communicated when these services
will only be provided on the basis of an
additional charge resp. whether in the
individual case, an extra/special fee will
be charged.

On Atrticle 15 “Effectiveness and scope
of insolvency protection”

There is a discrepancy in content bet-
ween Article 15 and 17, which has to be
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clarified: whilst Article 15 only refers to
insolvency insurance for organisers and
retailers in the event of insolvency, Arti-
cle 17 extends this insurance obligation
also to insolvency of service providers.

On Article 18 “Particular obligations
of the retailer where the organiser is
established outside the EEA”

The scope of this provision is not ex-
actly clear. All retailers - not only those
providing assisted travel arrangements
- shall be subject to the “obligations ap-
plying to organisers in accordance with
Chapter IV and V”, if an organiser based
outside the EEA is involved and where it
cannot be proven whether this organis-
er does conform to these obligations in
any case. It should be specified in more
detail whether this concerns a liability
because of negligence in choice (culpa
in eligendo) in respect of the damage
resulting from it. Also considered could
be a default liability of the organiser,
which only applies it the organiser does
not fulfil his obligations, whether in re-
spect of the insolvency insurance or of
the contract.

It would also be important from the
point of view of the AK to clarify that this
does not affect national agent liability,
and that if an organiser whose seat is
outside the EEA is involved, existing
liabilities in contract or tort will not be
cancelled because other contractual-
ly agreed due diligence has been inf-
ringed against.
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Should you have any further questions
please do not hesitate to contact

Jutta Repl
Tel: + 43 (0) 1501 65 2277
jutta.repl@akwien.at

and

Frank Ey

(in our Brussels Office)
T+32(0) 223062 54
frank.ey@akeuropa.eu

Bundesarbeitskammer Osterreich
Prinz-Eugen-StraBe 20-22

A-1040 Vienna, Austria

T+43 (0) 1501 65-0
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AK EUROPA

Permanent Representation of Austria to the
EU

Avenue de Cortenbergh, 30
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T+32(0) 223062 54

F+32(0) 22302973
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