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The Federal Chamber of Labour is
by law representing the interests of
about 3.2 million employees and
consumers in Austria. It acts for the
interests of its members in fields of
social-, educational-, economical-,
and consumer issues both on the
national and on the EU-level in
Brussels. Furthermore the Austrian
Federal Chamber of Labour is a part
of the Austrian social partnership.

The AK EUROPA office in Brussels
was established in 1991 to bring
forward the interests of all its
members directly vis-à-vis the
European Institutions.
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The Austrian Federal Chamber of
Labour is the umbrella organisation of
the nine regional Chambers of Labour
in Austria, which have together the
statutory mandate to represent the
interests of their members.

The Chambers of Labour provide
their members a broad range of
services, including for instance
advice on matters of labour law,
consumer rights, social insurance and
educational matters.

Rudi Kaske
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More than three quarters of the 2
million member-consultations carried
out each year concern labour-, social
insurance- and insolvency law.
Furthermore the Austrian Federal
Chamber of Labour makes use of its
vested right to state its opinion in the
legislation process of the European
Union and in Austria in order to shape
the interests of the employees and
consumers towards the legislator.

All Austrian employees are subject
to compulsory membership. The
member fee is determined by law
and is amounting to 0.5% of the
members‘ gross wages or salaries (up
to the social security payroll tax cap
maximum). 560.000 - amongst others
unemployed, persons on maternity
(paternity) leave, communityand
military service - of the 3.2
million members are exempt from
subscription payment, but are entitled
to all services provided by the Austrian
Federal Chambers of Labour.

Werner Muhm
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The BAK provides an initial assessment 
on the planned Revision of EU Regulati-
on 261/2004 on establishing common 
rules on compensation and assistance 
to passengers in the event of denied 
boarding and of cancellation or long 
delay of flights and of EU Regulation 
2027/97 on air carrier liability in respect 
of the carriage of passengers and their 
baggage by air.

The main points:

•	 The BAK welcomes above all the 
Revision of the Passenger Rights 
Regulation. It is urgently required 
in particular in view of the partly 
systematic refusal of a number of 
airlines to provide justified claims of 
support, care and compensation. 
In addition, significant problems 
with regard to interpretation and 
application have been revealed, 
which result in great legal uncer-
tainty among air passengers and 
airlines.

•	 However, the less favourable treat-
ment of air passengers compared 
to the current level of protection, 
which had been guaranteed by 
Regulation or ECJ jurisdiction, and 
which now has been outlined by 
the Revision, has not been indica-
ted at all and is rejected by the BAK.

•	 The BAK in particular strongly re-
jects the reduction of assistance, 
both in respect of compensation 

paid and days of accommodation 
provided in the event of extraordi-
nary circumstances with regard to 
air passengers stranded abroad. 
This “climb-down” from the point 
of view of legal policy damages the 
credibility of EU legislation and its 
effort to provide a high level of con-
sumer and customer protection in 
the EU. After all, air passengers are 
in special need of protection parti-
cularly in situations like this.

•	 The “redefinition” of major delays 
in contrast to ECJ judicature, which 
was based on 3 hours and more, 
and has now been increased to 5 
hours for intra-Community flights 
and to 5, 9 and 12 hours depending 
on the flight distance for flights in 
and from third countries, cannot be 
accepted by the BAK in this form. In 
doing so, not only fundamental jud-
gements of the ECJ are ignored, at 
closer look, this measure also pro-
ves to be little objectively justified.

•	 In addressing the no-show issue, 
the European Commission demon-
strates awareness of the problem; 
however, it does only target a par-
tial ban. The BAK demands a com-
plete ban of this practice, which di-
sadvantages air passengers, by for 
example imposing “sanctions” on 
air passengers by cancelling their 
return flight without reimbursement 
or by demanding an unreasonab-
le high surcharge for further parts 

Executive Summary
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of the journey or flights, if the out-
bound flight or part of the journey 
were not used.

•	 Against the background of enor-
mous practical difficulties air pas-
sengers have to assert their rights, 
improvements to the complaints 
procedure are of particular signi-
ficance. It has to be rated abso-
lutely positive that airlines will be 
required to comply with more de-
tailed modalities and timing. Ho-
wever, the BAK cannot approve of 
the notion to prescribe air passen-
gers with a time limit for complaints 
of 3 months, as it must be feared 
that airlines take advantage of this 
and present new arguments to 
deny air passengers their rights.

•	 The rules and measures in respect 
of bodies responsible for enforce-
ment and dealing with complaints, 
as well as intensifying the ex-
change of information, stronger co-
ordination between these and the 
European Commission, reporting 
duties and formal coordination pro-
cedures are a valuable contribution 
to effective and harmonised sanc-
tions of possible violations against 
the rules. However, the requirement 
to lodge a complaint in certain ca-
ses outside the native country of the 
air passenger, presents a certain 
obstacle for the latter.

•	 We welcome the proposed solution 
for missed connecting flights. Ho-
wever, it has to be checked whe-
ther clarification might be required 
in cases where airlines reschedule 
a flight.

•	 It is also positive that the problem 
of changing the scheduled flight 
time subsequent to the issuance 
of tickets, which is very relevant in 
practice, is being addressed and 
that air passengers should receive 
compensation at least under cer-
tain conditions.

•	 The BAK regards the creation of 
emergency plans at airports as a 
sensible measure to ensure that 
airports make their contribution 
and adequately support airlines in 
their care duties. What, however, is 
regrettable, in particular from an Au-
strian point of view, is the exemption 
of airports that deal with fewer than 
3 million air passengers per year.

•	 The fact that in future air passen-
gers may expect more and better 
information from airlines, in parti-
cular in case of flight interruptions, 
but also in respect of conditions of 
carriage for luggage, is also to be 
welcomed.

•	 Not all intentions discussed have 
been addressed by the Revision. 
The BAK misses in particular a re-
gulation on safeguarding pre-paid 
fares following the insolvency in-
surance requirements for travel or-
ganisers in the EU. Even though the 
planned measures as such, which 
have been published in a separate 
Communication are good, there is 
nevertheless room for improvement.
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.

The AK position in detail
1. General considerations:

EU Regulation 261/2004 on establishing 
common rules on compensation and 
assistance to passengers in the event 
of denied boarding and of cancellation 
or long delay of flights and of EU Regu-
lation 2027/97 on air carrier liability in 
respect of the carriage of passengers 
and their baggage by air, provide, if 
needed, good protection for air passen-
gers in Europe. In the meantime, these 
rights of air passengers have been con-
firmed by the ECJ on several occasions, 
apart from having also been extended 
in respect of major delays.

However, in reality, in particular EU Regu-
lation 261/2004 has actually been boy-
cotted by a number of airlines. Hence, 
the rights of air passengers often only 
exist on paper. Time and again, airlines 
do not provide assistance, because in 
their opinion, assistance should not be 
granted regardless of negligence or 
fault. Airlines ignore ECJ judgments, in 
particular as regards to Wallentin-Her-
mann and Sturgeon, and fight unwel-
come ECJ judgments with every means 
possible. In respect of compensation, 
airlines like to hide behind the claim of 
extraordinary circumstances, especially 
in connection with technical defects, or 
they reject claims for compensation ci-
ting that the legal issue was still in dis-
pute. Airlines also believe that they do 
not require any proper complaint ma-
nagement; they take months to react 
to customer complaints, if they react at 
all, or they make themselves unavailab-
le by not providing or not prominently 
placing details on their homepages, 
where and how customer complaints 

can be brought forward. This has been 
demonstrated by a vast number of con-
sultation and representation cases, in 
which all Chambers of Labour were in-
volved.

However, in practice, the Regulation 
itself has revealed weak points, loo-
pholes and ambiguities, in particular 
in respect of wording and the regula-
tory area. Significant interpretation and 
application problems as well as great 
legal uncertainty among air passen-
gers and airlines are the consequence. 
The frequent dealing by the ECJ with 
preliminary ruling procedures in order 
to bring about necessary clarifications 
also originates from this. The situation 
is made worse by the fact that the na-
tional bodies responsible for enforce-
ment, provided for in the Regulation, 
were not able to ensure sufficient and 
uniform compliance with the rules. This 
has been in particular caused by the 
lack of national law legitimacy and pos-
sible sanctions as well as insufficient 
coordination.

The BAK regards the current situation to 
be extremely unsatisfactory. Hence, the 
initiative by the European Commission, 
to revise and improve above all EU Re-
gulation 267/2004 on the rights of air 
passengers and EU Regulation 2027/97 
on air carrier liability in the event of acci-
dents is generally very welcome. 

However, the draft revision only addres-
ses the existing problems to a certain 
degree. Admittedly, the European Com-
mission is making an effort to remedy 
the shortcomings of the Regulation. For 
example, a number of measures are 
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taken to integrate existing ECJ judicatu-
re into the Regulation in a way, which 
is adequate to the system and deals 
with unresolved issues resulting from 
these decisions in a meaningful man-
ner. The European Commission also 
addresses consumer and customer 
problems, which are relevant in prac-
tice, but which so far have not come 
under the scope of the Regulation, such 
as rescheduling flights and missed con-
necting flights, and proposes minimum 
performances to protect air passengers 
in these cases. However, the draft re-
vision - without legal requirement and 
objective justification - also seriously in-
tervenes in the existing rights of air pas-
sengers and, compared to the current 
level of protection based on Regulati-
ons, but also on ECJ judicature, intends 
to impose painful and less favourable 
treatment on air passengers. The BAK 
must firmly reject this planned dismant-
ling of the rights of air passengers.

2. Planned restriction of assistance 
with regard to accommodation:

The exceptional event, which concerns 
the Eyjafjallajökull volcanic ash cloud 
and its impact, shall bring European air 
passengers a reduction of the current 
protection provided by the Passenger 
Rights Regulation. If the European Com-
mission had its way, future assistance 
would be restricted. In case of the re-
quirement to provide care and support 
in the event of extraordinary circum-
stances, airlines would be obliged to 
provide free of charge hotel accommo-
dation for three nights only. Furthermo-
re, it is the intention to limit the cost of 
hotel accommodation in these cases to 
Euro 100 per night. Until now, unrestric-
ted care obligations were an important 
element of Regulation 261/2004, which 
guaranteed air passengers, who in 
some cases were stranded far away 

from home, reliable protection based 
on these minimum rights. Apart from 
that, this unrestricted care obligation 
was also confirmed by the ECJ Judg-
ment in McDonagh vs. Ryanair.

The BAK is strictly opposed to this 
measure. It harms the credibility of EU 
legislation and its effort to achieve a 
high level of consumer and customer 
protection. It also creates the impres-
sion the Regulation would contain not 
well thought out and over hasty ad-
opted legal measures. But what is far 
more important, is the fact that it ap-
pears that consumer and customer pro-
tection is not a firmly anchored funda-
mental principle of the EU’s legal policy, 
but on its way to becoming a pawn of 
purely economic considerations in favo-
ur of the aviation industry. Whereby the 
aviation industry has failed to this day to 
disclose and reliably present aggregate 
figures and costs with regard to enfor-
cing the rights of air passengers.

Air passengers are undoubtedly in spe-
cial need of protection under extraordi-
nary circumstances such as a volcanic 
eruption and the shutdown of airspace 
resulting from it. It was also reported 
that some hotels shamefully exploited 
the situation and pushed up their prices 
for overnight stays. Whilst airlines, due 
to their market power and local pres-
ence, have the opportunity of putting 
a certain degree of pressure on hotels, 
this option is not available to air pas-
sengers.

It should also be pointed out that with a 
few exceptions, average hotel prices in 
the EU are higher than Euro 100. Hence, 
this planned regulation would mean 
that many air passengers would alrea-
dy be left out of pocket during the first 
3 nights. 
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3. Long delays, which prompt 
compensation: 

In its Sturgeon decision, the ECJ has 
extended the rights of air passengers, 
as customers shall also have a right to 
compensation in case of long delays. 
According to the ECJ, a long delay lasts 
at least 3 hours. It reaches this conclu-
sion in applying the principle of equality 
among other: it is a given fact that long 
delays have similarly unpleasant con-
sequences for air passengers, such as 
cancellations, e.g. an irreversible loss 
of time. In doing so, the ECJ applies the 
possibilities to interpret - if possible - a 
Community act in such a way, that its 
validity is not put into question, as well 
as which one, in respect of various in-
terpretations, is most suitable to pre-
serve the practical effectiveness of the 
provision.

The BAK expressly welcomes that this 
judicature will now be explicitly legally 
regulated. However, the draft revision 
only considers a relevant delay to be 
5 hours or more for intra-Community 
flights and 5 hours or more up to a di-
stance of 3,500 km, or 9 hours or more 
up to a distance of between 3,500 km 
and 6.000 km and 12 hours or more in 
case of flights to and from third coun-
tries. In doing so, the replacement so-
lution does not even come close to 
selecting the ECJ judicature as a star-
ting point, but strictly speaking chooses 
to largely ignore the ECJ decisions. In 
the end, this approach prescribes the 
unequal treatment of similar issues and 
it seems to be only a matter of time that 
the ECJ will deal with this matter, app-
lying familiar arguments to lever out 
the proposed solution. If, for example, 
a flight of more than 6,000 km to a third 
country has been cancelled and if, du-
ring the course of the earliest possible 
alternative transport, the carriage of the 

air passenger takes place 5 hours later, 
he or she is eligible to compensation. 
However, if the same flight is delayed 
and if it takes place 5 hours after the 
scheduled departure time, the air pas-
senger - even though the inconveni-
ence is the same - will not receive any 
compensation.

The argument that in doing so the ope-
rational problems of airlines in dealing 
with delays at airports outside the EU 
(where they have less control than in 
the EU) are taken into account, has 
not been conclusively demonstrated. It 
has to be borne in mind that many of 
the hub airports are situated in the EU. 
Hence, in many cases air passengers 
are already delayed in Europe. It is dif-
ficult to understand why this should re-
sult in more cancellations if the conse-
quences in form of air passenger rights 
remain the same. Finally, one must also 
question the economic necessity. In his 
final submissions in the joined cases 
Nelson vs. Deutsche Lufthansa AG, Ad-
vocate General Bot has stated that only 
0.15 % of all flights would result in com-
pensation because of delay in any case.

Hence, the Regulation should regulate 
long delays in broad agreement with 
the ECJ. Should a differentiated solu-
tion be retained, the approach of the 
ECJ should at least be referred to as a 
starting point, apart from the fact that 
this requires objectively justified and 
comprehensible criteria. In addition, 
one should refrain from differentiating 
between intra-Community flights and 
flights to and from third countries.

4. Partial ban of no-show policy:

The European Commission plans a 
“partial ban” of the no-show policy. In 
practice, air passengers are confronted 
with the fact that their return flights are 
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cancelled without reimbursement or 
that they have to pay unreasonably high 
one-way surcharges for further parts of 
the journey or flights, if they failed to 
take the outbound flight or part of the 
journey. This approach is  part of the  
conditions of carriage recommended by 
IATA. It is therefore a common feature in 
particular with traditional airlines.

Such clauses are controversial throug-
hout Europe and there are already 
decisions by Supreme Courts. In its de-
cisions from 29.04.2010, Xa ZR 5/09 
and Xa ZR 101/09, the Federal Court of 
Justice (BGH) ruled that the cancellati-
on of the return flight is inadmissible, if 
the outbound flight has not been used; 
however, imposing a surcharge on a 
return flight is considered acceptable. 
In Austria, the Supreme Court of Justice 
(OGH) has taken more far-reaching de-
cisions: it is not only the clauses, which 
agree to the complete cancellation of 
any further partial service(s), which have 
been evaluated as grossly prejudicial 
and thereby inadmissible, but also the 
demand of surcharges. Only those air 
passengers were subject to restrictions 
who from the outset and deliberately 
would plan to bypass the tariff system 
(OGH from 17.12.2012, 4 Ob 164/12i and 
from 24.01.2013, Ob 182/12x). 

The fact that the draft Regulation is now 
dealing with this problem is generally 
considered positive. However, in accor-
dance with this OGH judicature, the BAK 
demands a comprehensive and clear 
ban: it has to be possible only to use 
one part of a booked and paid service, 
e.g. a flight consisting of several parti-
al routes, without “incurring sanctions”, 
such as the cancellation of further 
transport services or a high surcharge.
 

Apart from that, the envisaged Regula-
tion is a failed attempt, which is difficult 
to comprehend. The dimension of the 
problem is not adequately depicted; 
the issue does not always only concern 
outbound and return flight constella-
tions, but also cases, which may re-
sult in the air passenger being denied 
boarding or faced with the demand of 
a surcharge for the outbound flight, for 
example because the air passenger 
does not travel on the first leg of his or 
her flight connections via a hub airport, 
but wants to make use of all other con-
nections (e.g. the first leg in case of a 
flight from Vienna via Paris to New York 
and retour is not used, because the air 
passenger has already travelled to Pa-
ris). Apart from that, the Regulation also 
regulates the rights of air passengers 
in case that “a surcharge is demanded 
for the continued flight”, which - if one 
follows the statements of the European 
Commission - is not intended. 

5. Complaints procedure:

The BAK welcomes the exact provisi-
ons on modalities and on the timing of 
an air passenger pursuing his or her 
complaint with an airline. Practice has 
shown that another approach does ob-
viously not work. However, the period 
of 3 months to be adhered by the air 
passenger is considered problematic. 
It has to be noted that claims from the 
Regulation become statute-barred in 
accordance with the periods laid down 
by the respective Member States, as the 
ECJ recently conformed in its More deci-
sion. Recital 23 even refers to it. Hence, 
the introduction of a much shorter time 
limit for complaints, which obviously 
has been arbitrarily selected, is even 
more incomprehensible. Even if the 
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complaint to the airline does not affect 
the limitation period for civil law claims, 
which, however, is not clearly stated 
in the regulatory text, it is nevertheless 
to be feared that airlines will always 
hold the non-compliance of the period 
against air passengers and make an 
attempt to deny them their rights. This 
has also been shown from experiences 
with package tour operators. They of-
ten use this argument in case of cross-
border bookings; even in the absence 
of a legal basis, it nevertheless acts as 
a deterrent for many customers. 

6. Considerations on some positive 
aspects of the draft Regulation:

Alternative transport:

We expressly welcome the fact that the 
offer of airlines to continue a journey 
by alternative transport at the earliest 
possible time is not only limited to their 
own flights, but that in future they shall 
include all other airlines and transport 
carriers. It is an important element of 
the Regulation that air passengers are 
entitled to raise an explicit legal claim. 
The proposed model - it allows airli-
nes to exhaust their own options du-
ring the first 12 hours, only once these 
12 hours have expired, air passengers 
will have the option of using other car-
riers - appears to be fair and appropri-
ate. However, at the same time it has 
to be emphasised that this clarification 
and improved/increased rights cannot 
“compensate” for the restriction of care 
obligations in case of extraordinary cir-
cumstances.

Missed connecting flights: 

The proposed Regulation on missed 
connecting flights is generally conside-
red positive. It asserts a liability of the 
airline carrying out the delayed connec-

ting flight and determines the delay at 
the final destination as decisive. Airlines 
may take recourse among themselves 
to avoid any undue hardship. The fact, 
that the airline, which is in charge of the 
connecting flight of a delayed feeder 
flight, has to provide support services, 
represents a necessary clarification and 
is welcomed.

So far, the Regulation has not addressed 
the issue of connecting flights. Howe-
ver, the ECJ decision in the Sturgeon 
case has, due to granting compensa-
tion in case of long delays, resulted in 
a wealth of interpretation problems. In 
particular the question, which compa-
ny is liable for a concrete delay at the 
point of arrival and on which distance 
- that of one partial flight or of all partial 
flights - the calculation for compensati-
on shall be based on, lacked clarity. The 
draft Regulation has now moved these 
open questions towards an appropriate 
solution. In doing so, further ECJ judica-
ture has been taken into account and 
several loopholes within the meaning 
of the fundamental systematic nature 
of the Regulation have been delibera-
tely closed.

Runway delays:

We also welcome the initiative of the Eu-
ropean Commission to determine rights 
of air passengers in case of runway de-
lays. The objective is to guarantee the 
basic requirements of air passengers, 
which actually are a matter of course. 
However, the right to be able to leave 
an airplane should not only be gua-
ranteed after 5 hours.

Subsequent rescheduling of flights:

Our advice centre is currently repor-
ting an increasing number of relevant 
complaints concerning unfair practices 
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employed by airlines. Favourable flight 
times bring a competitive advantage 
as air passengers regard them as an 
important criterion when choosing a 
flight. Some airlines turn this to their 
advantage and increasingly try to at-
tract consumers with comfortable flight 
connections only to transfer them later 
to existing flight capacities with less 
favourable flight times. After all, this is 
an opportunity to boost the demand 
for flights with favourable flight times 
for the route. In accordance with the 
Regulation, which has now been plan-
ned, air passengers shall be entitled to 
compensation if times of departure and 
arrival are changed and if these chan-
ges result in a relevant delay within the 
meaning of the Regulation. This claim 
for compensation does not apply if air 
passengers are notified at least 15 days 
prior to the date of departure. 

Improvements to the rights to informa-
tion:

In future, air passengers shall have the 
right to be informed about flight inter-
ruptions as soon as relevant informa-
tion is available. The information obli-
gations on the rights of air passengers 
have been intensified and improved. 
They are suitable to counteract existing 
information deficits. However, it would 
also be desirable to provide air passen-
gers with concrete information on the 
causes of a cancellation or delay. Just 
informing passengers “of the situation” 
appears rather inadequate. 

Bodies responsible for enforcement: 

The European Commission has recog-
nised deficiencies in respect of imple-
menting the Regulation by the national 
bodies responsible for enforcement 
and provided supplementary rules in 

Article 16 as well as improvements con-
cerning the exchange of information 
and coordination between these and 
the European Commission in Article 16b 
and reporting duties and formal coor-
dination procedures - a positive step 
to help the rights of air passengers to 
be better and uniformly enforced. The 
BAK would welcome, if it would beco-
me possible that air passengers were 
able to raise a complaint in their native 
countries. This would make it easier for 
air passengers to access the bodies re-
sponsible for enforcement.

7. Remarks on the “impact assess-
ment” of the European Commissi-
on:

It is the understanding of the BAK that 
the approach to a revision of the Re-
gulation has to be comprehensive. As 
the mentioned options 1, 3 and 4 only 
provide isolated measures these seem, 
with regard to the problem, not to be 
adequate solution concepts in any 
case. Concerning option 2, which is fa-
voured by the European Commission, 
it should be noted that its approach is 
basically more balanced. The European 
Commission wants to create additional 
“economic incentives” to ensure ad-
herence to the Regulation, for example 
by restricting the facts, which trigger a 
duty to pay by airlines. These “incenti-
ves” would be offset by stricter enforce-
ment. Hence, improvements shall be 
offset by deteriorations resp. regula-
tions shall serve as a justification for 
restricting passenger rights. However, 
it has to be noted that the Revision of 
the Regulation must focus on the im-
proved enforcement of the actual state. 
However, the concrete approach of the 
European Commission does virtually 
undermine this requirement of revising 
the Regulation. All in all, none of the 
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four options shown provides adequate 
improvement at all levels, where all pre-
sent rights of air passengers continue 
to exist to their full extent and where all 
applicable ECJ decisions would be fully 
integrated. Hence, even the concept of 
the European Commission for the pre-
sent proposal of revision has to be criti-
cally analysed.

8. Open issues:

Unfortunately, not all proposals put for-
ward for discussion have been incorpo-
rated in the revision of the two Regu-
lations. The BAK misses in particular a 
regulation concerning the mandatory 
insolvency insurance for airlines follo-
wing Article 7 of the EU Package Travel 
Directive 314/90. Past airline bankrupt-
cies have shown that the current legal 
situation provides too little protection. 
There is a danger of further market ad-
justments at the expense of air passen-
gers. Mandatory insolvency insurance 
for airlines would also help to avoid 
disadvantages of competition for tour 
operators. In spite of the fact that the 
Communication by the Commission 
on Passenger Protection in the Event of 
Airline Insolvency COM(2013) 129 final 
announces a number of accompanying 
measures, which should be addressed, 
it seems to hark back to the old so far 
little effective instrument.

Furthermore, the BAK expected - also 
following the rules for tour operators in 
accordance with the EU Package Travel 
Directive 314/90 - that the transferability 
of flight tickets would be regulated. This 
could help to avoid the unpleasant con-
sequences of a necessary cancellation 
of a flight for consumers in individual 
cases.

The definition of a basic package of ser-
vices, which have to be included in the 
ticket price, has also been discussed. 
The BAK would regard this measure 
as appropriate to stop the annoying 
custom of the excessive and absurd 
separation of services into those, which 
are included in the flight tariff and tho-
se, which have to be paid extra, as well 
as being a suitable measure to improve 
the comparability of the services and 
prices offered. 

On the individual articles of EU 
Regulation 261/2004 establishing 
common rules on compensation 
and assistance to passengers in 
the event of denied boarding and 
of cancellation or long delay of 
flights:

Article 2 - Definitions

To j) 

In order to clarify the “denied boarding” 
definition, the BAK proposes also to in-
tegrate the ECJ judgment Cachafeiro 
et al. In this case, the ECJ has assu-
med the existence of denied boarding, 
if airlines, wrongly assuming that air 
passengers affected by a slight delay 
would not make their connecting flight 
in time, have removed them from the 
passenger list. The ECJ has also poin-
ted out that the circumstance, where 
because of the airline incorrectly calcu-
lating the transfer times, the connecting 
flight cannot be reached, is very similar. 
It would therefore be appropriate to re-
fer to this also in case of the definition of 
“denied boarding”. Anything else would 
be at the expense of legal certainty 
resp. it would compel air passengers to 
initiate further preliminary ruling proce-
dures at the ECJ.
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To l) 

The clarifications, in particular as defi-
ned in the ECJ judgment Rodriguez et 
al, which state that a cancellation has 
to be assumed if a flight has been abor-
ted and the aircraft returns to its point of 
departure or heads for another airport, 
are important for an efficient and uni-
form enforcement of the law.

To o) 

The definition of the term “connecting 
flight” contains a purely linguistic pro-
blem, as it does not only include the 
flight, which shall be caught but shall 
also apply to feeder flights. However, 
this does not commonly correspond to 
how the term is understood in German-
speaking countries. 

To p) 

The term “journey” too is not optimal in 
linguistic terms; “air journey” would be 
better. 

To x) 

The definition of “night” is a clarification 
within the meaning of a more efficient 
and uniform law enforcement. 

Article 3 - Scope

To Paragraph 6:

In accordance with the EU rights of air 
passengers Regulation and the EU Pak-
kage Travel Directive, claims may not 
be accumulated for the same situation, 
if the respective attested rights protect 
the same right or have the same objec-
tive. These efforts to achieve a clearer 

distinction and thereby more legal cer-
tainty are generally to be commended. 
However, what has been gained by this 
is not very much. Even though, in parti-
cular with regard to price reduction and 
compensation, the focus of the claim is 
not the same; there may nevertheless 
be overlaps, as in order to calculate 
a price reduction, immaterial incon-
veniences also have to be taken into 
account. This issue will sooner or later 
have to be clarified by the courts.  

Article 4 - Denied boarding 

To Paragraph 5:

We expressly welcome the option to be 
able to correct booking mistakes, i.e. 
wrongly spelled names free of charge 
up to 48 hours prior to departure. 

Article 5 - Cancellation

To Paragraph 5:

The obligation of airports to prepare 
emergency plans to ensure appropriate 
information and support of passengers 
stuck at an airport, should address all 
airports that handle air passengers. The 
exemption for airports, which do not “at 
least record 3 million air passengers per 
year”, is too high. The figure of 3 milli-
on cannot be accepted from an Austri-
an point of view, as it would only affect 
Vienna Airport. The efforts necessary 
for preparing an emergency plan are 
not considered to be so elaborate that 
smaller airports would find it difficult to 
cope. Apart from that, this obligation 
does in any case only apply to major 
events, for example if several airlines 
and thereby a significant number of air 
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passengers are affected by flight can-
cellations and/or delays. Given such 
situation, an emergency plan and infor-
mation and support of air passengers 
associated with it, should generally be 
the norm throughout the EU. 

Article 6 - Long delays 

To Paragraph 5:

We also welcome the initiative of the Eu-
ropean Commission to guarantee the 
basic requirements of air passengers, 
which are actually a matter of course, in 
the case of runway delays. However, we 
would like to bear in mind that the return 
to the gate or the exit point only after 5 
hours is considered far too long and that 
air passengers cannot be reasonably ex-
pected to accept this. Hence, this maxi-
mum duration should be reduced.
 
To Article 6a - Missed connecting 
flights

It should be added that the regulation 
of Paragraph 2 also envisages the liabi-
lity of the airline in charge of the feeder 
flight, if the delayed arrival of this flight, 
compared to the flight booked by the 
passenger, is the result of rebooking. 
The following example has been inclu-
ded for illustration purposes: company 
A books a two-stop flight from Inns-
bruck to Frankfurt and New York; the 
feeder flight from Innsbruck to Frankfurt 
is cancelled and the passenger is trans-
ferred to a flight several hours later with 
company B. Due to the delayed arrival 
in Frankfurt (compared to the original 
booking), the journey to New York can 
in turn only be continued once the pas-
senger has been transferred to a later 
flight. Company B could now argue, 
that it did not carry out a “delayed flight” 
as defined in Article 6a Paragraph 2 

and that it therefore is not liable for the 
delayed arrival in New York.
 
Article 7 - Right to compensation 

To Paragraph 2:

So far it had not been finally clarified 
whether an air passenger - if he or she 
for the second time or even more fre-
quently had become victim of denied 
boarding, cancellation or long delay du-
ring the course of alternative transport 
at the earliest possible time at compa-
rable travelling conditions - would also 
receive multiple compensation. Now 
the draft Regulation proposes that in 
this case compensation would only be 
paid once. A clear rule is to be welco-
med in principle; however, this solution 
is by no means customer-friendly and 
objectively justified; hence, it should 
be reconsidered. However, it should 
be explicitly mentioned that claims for 
compensation in this situation remain 
unaffected.

Article 8 - Right to reimbursement 
or re-routing

To Paragraph 1:

It would be more comprehensible and 
simpler to talk of reimbursing the “air 
ticket price or airfare”. If the air passen-
ger choses to cancel his or her flight, he 
or she is normally reimbursed with the 
price of the air ticket. It is only necessary 
to refer to the airfare within the meaning 
of the definition in Article 2 lit t) as the 
value, which results from multiplying 
the air ticket price with the quotient from 
flight distance and overall distance of 
the journey(s) included in the air ticket, if 
the air passenger decides not to use not 
yet taken parts of the journey. 
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To Paragraph 4 and 5:

We very much welcome the clarifica-
tion resp. improvement, which grants 
air passengers an explicit legal claim 
to alternative transport at the earliest 
possible time not only with the booked 
airline itself, but also with other airlines 
and transport carriers. This model, which 
initially grants the airline the option of ex-
hausting its own possibilities during the 
first 12 hours and only then grants air pas-
sengers the option of using other carriers, 
appears to be fair and appropriate.

However, there is a certain inconsisten-
cy in relation to Paragraph 4. In gene-
ral, the airline, with the agreement of 
the air passenger, shall be able to offer 
another route or another transport car-
rier for the return flight resp. the return 
flights in accordance with Paragraph 
1(a) and alternative transport in accor-
dance with Paragraph 1(b or c) through 
another airline. Is the option in accor-
dance with Paragraph 5 also available 
to the air passenger, if the airline had 
been able to offer him their own flight 
within 12 hours, however via a different 
route? Relevant clarification should be 
provided in favour of the air passenger; 
in this case, the option shall remain.

Article 9 - Right to care

To Paragraph 5:

Not only has the general restriction of 
care services in case of necessary ho-
tel accommodation under extraordinary 
circumstances been met with criticism. 
The existing protection provided by the 
Regulation is also undermined by the 
fact that small flight services, where the 
flight destination, which has not been 
reached, is 250 km away and where 
the capacity of the plane used does not 

exceed 80 seats, shall be exempt from 
the obligation to provide care services. 
From the point of view of the BAK, these 
are not compelling objective justificati-
ons to exculpate airlines from Care ob-
ligations.

Article 10 - Upgrading and down-
grading

Here too it would be simpler and easier 
to understand if the terms “air ticked 
price or airfare” would be used as both 
variants are conceivable.

Article 16 - Enforcement

To Paragraph 5:

It is considered positive that the infor-
mation obligations of airlines are spe-
cified to air passengers and extended. 
However, it would be desirable to pro-
vide air passengers with concrete infor-
mation on the causes of a cancellation 
or delay. Just informing passengers “of 
the situation” appears rather inadequa-
te. Apart from that, it would be best to 
provide written information. In order to 
assess their rights and to evaluate their 
enforcement opportunities in court pro-
ceedings, air passengers require de-
tailed information, including the respec-
tive causes. Currently, air passengers 
are not provided with any information 
at all or only receive non-authorised 
information of individual members of 
staff. 

Article 16 b - Cooperation between 
Member States and Commission

To Paragraph 4:

Any “specifying of the provisions” of the 
Regulation and associated with it an 
“interpretation” in particular of extraor-
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dinary circumstances by the European 
Commission by means of recommen-
dation appears too problematic and 
too far-reaching and is therefore rejec-
ted. In the end, this will result in an inter-
vention into the competencies, above 
all of the jurisdiction and in particular of 
the European Court of Justice.

To Annex 1:

The demonstrative list of extraordinary 
circumstances is generally positive, but 
it also raises a number of questions and 
should be improved: 

Whether noticing an error or fault du-
ring a flight, which renders the normal 
continuation of the operation impossib-
le, represents an extraordinary circum-
stance, has not been finally clarified 
resp. has not been established by case 
law. The occurrence of such problems 
normally falls into the sphere of risk of 
the airline. Apart from that, the ECJ sta-
tes in its Wallentin-Hermann decision 
that problems, which occur as a result 
of maintenance, which had not been 
carried out, do not represent “extraor-
dinary circumstances”. It also appears 
that the wording with regard to the 
terms “fault” and “normal flight opera-
tion” are too general and - again - re-
quire interpretation so that the hoped 
for legal certainty cannot be expected 
by such general wording.

To declare general security risks to be 
an extraordinary circumstance appears 
to be equally problematic, as here too a 
differentiation has to be made in accor-
dance with the sphere theory.

“Labour disputes” does not appear to 
be the appropriate term. These dispu-

tes would have to develop in such a 
way that they would result in a walk-
out. Hence it would be better to use 
the term “strike”. Apart from that, it has 
not been conclusively clarified whether 
strikes in general release the airlines or 
only when if it is a strike of a third party 
or if the call to strike has been initiated 
by a third party, such as trade unions 
and lobby groups. Hence, a differentia-
tion would be required.

On the individual articles of Regu-
lation 2027/97 on air carrier lia-
bility in respect of the carriage of 
passengers and their baggage by 
air:

To Article 6d:

We welcome the information obliga-
tions concerning the conditions in re-
spect of the carriage of baggage, from 
the admissible allowances for cabin 
and hold baggage, via restrictions in 
respect of the number of pieces of lug-
gage up to possible extra charges for 
baggage excess. However, the duty to 
provide information should be tighte-
ned so that this information has to be 
provided prior to booking in simple and 
transparent terms. It is really not much 
use to air passengers if this informati-
on has been placed somewhere on the 
homepage.
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Should you have any further questions
please do not hesitate to contact

Jutta Repl
T: + 43 (0) 1 501 65 2277
jutta.repl@akwien.at
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Frank Ey
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T +32 (0) 2 230 62 54  
frank.ey@akeuropa.eu
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