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The Federal Chamber of Labour is
by law representing the interests of
about 3.2 million employees and
consumers in Austria. It acts for the
interests of its members in fields of
social-, educational-, economical-,
and consumer issues both on the
national and on the EU-level in
Brussels. Furthermore the Austrian
Federal Chamber of Labour is a part
of the Austrian social partnership.

The AK EUROPA office in Brussels
was established in 1991 to bring
forward the interests of all its
members directly vis-à-vis the
European Institutions.

Organisation and Tasks of the
Austrian Federal Chamber of Labour

The Austrian Federal Chamber of
Labour is the umbrella organisation of
the nine regional Chambers of Labour
in Austria, which have together the
statutory mandate to represent the
interests of their members.

The Chambers of Labour provide
their members a broad range of
services, including for instance
advice on matters of labour law,
consumer rights, social insurance and
educational matters.

Rudolf Kaske
President

More than three quarters of the 2
million member-consultations carried
out each year concern labour-, social
insurance- and insolvency law.
Furthermore the Austrian Federal
Chamber of Labour makes use of its
vested right to state its opinion in the
legislation process of the European
Union and in Austria in order to shape
the interests of the employees and
consumers towards the legislator.

All Austrian employees are subject
to compulsory membership. The
member fee is determined by law
and is amounting to 0.5% of the
members‘ gross wages or salaries (up
to the social security payroll tax cap
maximum). 560.000 - amongst others
unemployed, persons on maternity
(paternity) leave, communityand
military service - of the 3.2
million members are exempt from
subscription payment, but are entitled
to all services provided by the Austrian
Federal Chambers of Labour.

Werner Muhm
Director

About us
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The Austrian Federal Chamber of La-
bour welcomes the initiative of the 
European Commission on enhancing 
EU cooperation in the prevention and 
deterrence of undeclared work and ex-
presses the following opinion about the 
questions included in the abovementio-
ned paper:

Question 1) Do you consider the de-
scription of the problem in this paper 
correct and sufficient?

The description of the problem is gene-
rally correct.

However, it is not correct that excessi-
ve bureaucracy is a significant factor 
in promoting undeclared employment. 
The declaration system in the area of 
Austrian social insurance is relatively 
simple and it involves little bureaucra-
tic effort, so this cannot represent an 
understandable reason for the lack of 
declaration. 

There is an increased trend of dealing 
with more data which refer to foreign 
issues. This makes the control more 
difficult and the situation will very soon 
become non-transparent to a great ex-
tent for the parties involved. Seeming 
advantages, such as no or little tax or 
social insurance contributions prove to 
be serious disadvantages when consi-
dered more closely, because it is about 
the access to health/unemployment in-
surance and pension system. Informa-
tion campaigns targeted at the parties 
involved could be useful here, but are 
definitely not sufficient.

Apart from „mere“ lack of declaration 
for social insurance and bogus self-
employment, the manifestations of un-
declared employment include, in par-
ticular, too few declarations, fictitious 
posting of workers and social fraud by 
means of dummy companies. In the 
last case, it is about a phenomenon 
that is mostly spread in the construction 
industry, due to which enormous losses 
are suffered every year by the Social In-
surance Institutions, state finances and 
Insolvency Remuneration Security Fund, 
as a result of systematic incorporation 
of dummy companies.

Fictitious posting of workers is a re-
latively new form of abuse which has 
been even more frequently observed 
in Austria, in particular, since the full 
opening of the labour market to the 
new member states (May 2011). The 
employees from the new member sta-
tes who are employed only for work in 
Austria obtain employment contracts 
from employers with registered office in 
new member states. Officially, such an 
employee is posted for work, although 
the employee is never employed by the 
documented employer at the latter‘s 
domicile, neither beforehand or after-
wards. This fictitious posting of workers 
actually leads to the evasion of the re-
levant social insurance and from the 
point of view of labour law it also has 
the result that, if the employees want to 
fully assert the claims they are eligible 
for, they must provide evidence against 
an apparent foreign social insurance 
declaration, that it is not a case of po-
sting a worker. 

The AK position in detail
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Since posting forms (A 1) have the bin-
ding effect according to the European 
Court of Justice, the measures cur-
rently available to the Social Insurance 
Institutions against fictitious posting 
procedure are actually unsuitable, in-
volve too much effort and are often not 
productive. Therefore, in the majority 
of cases, no relevant steps have been 
taken. Consequently, the binding effect 
promotes the abuse to a wide extent. 
Therefore, it requires urgent action, 
which can generally be taken on the 
basis of European framework condi-
tions and only on the European Union 
level. Either the binding effect of the po-
sting forms must be cancelled or other 
necessary measures are required to 
fight against this form of abuse.

Question 2) Do you agree that action 
at the EU level is justified?  If so, what 
should be the main scope and objec-
tives of that action?

An action at the EU level is basically ju-
stified and also necessary. As far as the 
scope and form of such action is con-
cerned, the following must be differen-
tiated:

a) Fictitious posting of workers

The problem of fictitious posting of 
workers is rooted in the EU law and in 
the relevant judicial practice of the Eu-
ropean Court of Justice. Both of them 
make it impossible to initiate procedu-
res against the abuse and cannot even 
prevent criminal actions (cf. especially 
the Herbosch Kiere case, ECJ 26.1.2006, 
C-2/05). Either the binding effect of the 
posting forms must be cancelled or 
other necessary measures are required 
to fight against this form of abuse (see 
above).

b) Bogus self-employment

Also in the case of bogus self-employ-
ment, abuse is partly promoted by the 
judicature of the ECJ, or the control 
measures of member states are limited. 
ECJ has described the control measures 
with respect to cross-border bogus self-
employment as not compliant with the 
EU law in 2006 in a French case (ECJ 
15.6.2004, Rs C-255/04, Commission 
vs. France), in 2008 in an Austrian case 
(ECJ 22.12.2008, Rs C-161/07, Commis-
sion vs. Austria) and in 2012 in a Belgian 
case (ECJ 19.12.2012, Rs C-577/10, Com-
mission vs. Belgium). 

It was especially difficult to understand in 
the Belgian case. The so-called LIMOSA 
system was referred to in this case. It is 
an information system for statistical and 
control purposes with reference to cross-
border bogus self-employment. This 
system constitutes a unified electronic 
contact point for taking all work-related 
actions required in Belgium. It envisages 
an earlier registration of specific data for 
delegated employees and self-employ-
ed persons. Although this system keeps 
the administrative expenditure as low as 
possible and is perceived by the stake-
holders to be an example of best prac-
tice (Auje van Hoek and Mike Houwerzijl, 
comparative study on the legal aspects 
of the posting of workers in the frame-
work of the provision of services in the 
European Union, March 2011, 115), the 
ECJ still came to the conclusion that the 
Kingdom of Belgium has not provided 
a sufficiently convincing justification to 
what extent „very detailed information“ 
is required, to quote the opinion of the 
European Court of Justice. In view of the 
factual circumstances that this informa-
tion mostly and simply concerns identi-
fication data of the parties involved and 
the data about the type, start, envisaged 
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duration and place of performing work, 
the decision of the European Court of Ju-
stice cannot be understood.

Also here, a „correction“ on the Euro-
pean level is required, which unambi-
guously clarifies that it is for the mem-
ber state to judge whether bogus self-
employment has taken place or not, 
and consequently whether work has 
been performed. On the other hand, 
this Member State is obligated to take 
the control measures which are con-
nected with this issue. 

c) Household services

Undeclared employment in the 
household provides a good example 
that it is not always possible or reaso-
nable to put the entire issue of unde-
clared employment „in one basket“. 
Household services are not open for 
the control authorities to the same ex-
tent as the construction sites or other 
business establishments. The reasons 
for unreported household employment 
range from a simple lack of awareness 
about social law provisions to delibera-
te omission of the relevant provisions.

The following aspects should be taken 
into consideration in the case of unde-
clared employment in the household:

• Experience shows that a broad 
criminalisation of undeclared em-
ployment in the household is not 
reasonable. Many opportunities for 
high-quality standardized frame-
work conditions should be created 
for employees and employers. 
Therefore, the transformation into 
legal employment forms should 
also take into consideration the 
acknowledgement of service qua-
lity, contrary to the usual image 
of less qualified women‘s work at 
home and also the quality of the le-

gal workplaces created in this way, 
with respect to the salary and work 
conditions, termination notice, holi-
day and sickness leave regulations.

• Basically, providing household ser-
vices within the framework of socio-
economic arrangements should be 
given preference over bogus self-
employment solutions in terms of 
micro-entrepreneurs.

• The reciprocal effect between the 
development of benefit in kind in 
the area of childcare and care for 
the elderly must be considered 
as compared to promoting work-
places in private households. 

With respect to this issue we would also 
like to make a reference to the EUTC 
conference report entitled: „Out of the 
Shadows: Organising and protecting 
domestic workers in Europe: The Role of 
Trade Unions“, Brussels 2005.

d) Cross-border transport

Especially in the area of cross-border 
transport, there are obviously many 
situations where cooperation between 
two or more member states would be 
necessary to fight undeclared employ-
ment; however this rarely takes place. 
This is a result of, among other things, 
legal competence not being clarified for 
many issues. This is more or less the 
case in the main issue of applicability of 
the Posting of Workers Directive in the 
area of transport. With reference to this 
we would like to refer to the correspon-
ding opinion of Prof. Windisch-Graetz 
(http://akeuropa.eu/_includes/mods/
akeu/docs/main_report_en_286.pdf). 
This opinion concludes that the trans-
port sector is also covered by the Po-
sting of Workers Directive. Only ship 
crews of the marine transport compa-
nies are explicitly excluded from this.
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Control facilities for the working peri-
od are important for the control of the 
cross-border transport. There have 
been improvements in this area in re-
cent years. However, there is still need 
for further improvements. 

e) General observations on taking ac-
tion at the EU level 

An improved cooperation between the 
controlling authorities and member 
states is important for the avoidance 
of cross-border problems in the area 
of undeclared employment. Experience 
shows that such cooperation can only 
function reliably when it does not exclu-
sively take place on a voluntary basis, 
but rather an obligatory mutual admini-
strative assistance is necessary. 

Further, it is important to regulate on the 
EU level which country is responsible for 
the controls. For this matter, a clear al-
location of competence to every mem-
ber state where the employment takes 
place should prevent a (further) limita-
tion of control powers at the place of 
performing work by the judicial practice 
of the ECJ. Only broad control powers 
of all involved authorities combined 
with effective and well-functioning ad-
ministrative assistance can contribute 
to achieving the objective and reduce 
undeclared employment in the cross-
border area. 

There is also a particular need for action 
in the area of cross-border delivery of 
administrative documents and enforce-
ment. Also the different scope of claims 
secured upon insolvency always leads 
to enormous additional complications, 
as the practice shows.

As for the European platform, see the 
answer to question 3).

As far as fighting against undeclared 
employment is concerned in the purely 
national context, we think that sharing 
best practices makes a lot of sense. Ho-
wever, it should be clear that the factu-
al circumstances in the purely national 
context fall under the competence of 
member states. 

Question 3) Do you consider that a 
European platform as delineated 
above could be an appropriate vehic-
le for enhancing cooperation between 
member states?

Can you express your preferences as 
to the options listed under the diffe-
rent building blocks (i.e., membership, 
scope, tasks and form)?

The creation of a European platform by 
the Commission, including the assign-
ment of the representatives of member 
states and other stakeholder represen-
tatives is considered reasonable. 

With reference to individual compon-
ents, the following must be mentioned:

a) Membership: should membership 
be mandatory or could Member Sta-
tes join voluntarily?

The membership should be mandato-
ry. In case of cross-border employment, 
some countries typically receive the wor-
kers and some countries typically post 
them (with respect to this, see http://
www.lrsocialresearch.at/files/Moni-
toring_der_Arbeitsmarktoeffnung_LR_
Sozialforschung_2012_(2012-06-02).pdf; 
p. 22 and the following pages). But the 
countries which post workers have only 
limited interest in an effective control and 
this creates the risk that voluntary mem-
bership will make it possible for some 
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countries to stay away from the plat-
form, thus, making it inefficient.

b) Scope

Should the platform deal only with 
cross-border issues or widen its scope 
to national issues?

The cross-border and national pro-
blems may not always be clearly diffe-
rentiated. However, the cross-border is-
sues should be the starting point for the 
discussions on the platform, apart from 
establishing best practice methods.

Should all the pillars be covered or 
should the platform‘s work be limited 
to labour inspections?

All affected pillars should be covered.

Should the platform also deal with the 
phenomenon of bogus self-employ-
ment?

Yes. One may observe a growing trend 
that unqualified or less qualified jobs 
which are not traditionally performed 
as self-employment, are more and 
more often performed and recognized 
as (bogus) self-employment. This trend 
develops more in some member states 
and rather less in other member states, 
however it brings increased problems 
due to cross-border work. 

c) Scope of tasks

How far-reaching should the tasks of 
the platform be? Should the tasks con-
sist only of sharing information and 
best practices or should they go further 
by developing specific expertise and 
improving operational cooperation?

The cross-border cooperation of mem-
ber states in the area of fighting against 
undeclared employment is still in its 

early days and therefore, there is more 
need for taking action here. The same 
applies to developing expertise. There-
fore, the platform should cover the enti-
re mentioned scope of tasks. Apart from 
establishing best-practice methods, the 
platform should basically focus on the 
cross-border aspects.

d) Form

What form should the platform take? 
Should it be established as an individu-
al body or as a subgroup to an existing 
body such as SLIC, EMCO, SPC or as a 
part of an agency such as Eurofound?

The result of creating the platform as a 
subgroup to one of the existing bodies 
or as a part of an agency might possib-
ly be that the focus will only be on the 
specific scope of tasks and other tasks 
would be reduced. 

This potential weak point could be avo-
ided in advance by creating an indivi-
dual body.

Question 4) Do you think that the ob-
jectives could be achieved with alrea-
dy existing groups and committees if 
their coordination is improved and/or 
scope expanded?

Creating an individual body would have 
the advantage that the scope of tasks is 
the central point. Moreover, we would 
like to make reference to the answer to 
question 3 d).

Question 5) What role do you see for 
social partners in this framework?

The role of social partners is considered 
to be very important, because they deal 
with the issues of working life daily and 
could contribute their experiences in 
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prevention and deterrence of undecla-
red work.

Therefore, the social partners should 
also be represented on the platform. 
Furthermore, the government officials 
represented on the platform should be 
obligated to inform the national social 
partner organizations about the mee-
tings of the platform and provide them 
with the opportunity to express an opi-
nion.

Question 6) Would you consider nego-
tiating any initiative in this field?

Actually, an initiative in the area of Work 
without Documents is run by the Austri-
an trade unions, the Vienna Chamber 
of Labour and other interested sta-
keholders‘ representatives (Research 
Group for Undocumented Work; see 
http://wien.arbeiterkammer.at/service/
broschueren/Arbeitsrecht/Arbeiten_
ohne_Papiere.html).

The objective of this initiative is to show 
the rights to the migrants who work 
without any documents and thus, help 
them to assert their rights.
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Should you have any further questions
please do not hesitate to contact

Walter Gagawczuk
Tel: + 43 (0) 1 501 65 2589
walter.gagawczuk@akwien.at

and

Christof Cesnovar
(in our Brussels Office) 
T +32 (0) 2 230 62 54   
christof.cesnovar@akeuropa.eu

Bundesarbeitskammer Österreich 
Prinz-Eugen-Strasse, 20-22  
A-1040 Vienna, Austria  
T +43 (0) 1 501 65-0  
F +43 (0) 1 501 65-0

AK EUROPA
Permanent Representation of Austria 
to the EU
Avenue de Cortenbergh, 30
B-1040 Brussels, Belgium 
T +32 (0) 2 230 62 54
F +32 (0) 2 230 29 73
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