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1. Background

To date issues of low-wage and social 
dumping by posting workers from low-
wage countries to Austria have been 
discussed primarily from the perspecti-
ve of the construction industry. Even the 
decisions by the ECJ on the matters of 
free provision of services and posting of 
workers have so far been consistently 
based - with one single exception - on 
cases from the construction industry. In 
practice, however, cases of postings in 
the transport industry are on the table, 
which raises the question of applicable 
law, particularly with regard to the ap-
plicable minimum wage provisions.

There are numerous possible situations 
of transnational work in the transport 
industry. They range from the mere 
transit of foreign lorries or trains, which 
have no noteworthy effects on the Au-
strian labour market, to the specific 
use of posted workers from abroad to 
Austria e.g. as drivers of vehicles, train 
conductors or buffet car employees. In 
the above-mentioned circumstances, 
the considerably lower wages which 
are paid in Austria‘s eastern neighbou-
ring countries can lead to the margina-
lisation of workers who are part of the 
Austrian labour market, along with their 
employers.

2. Problem

In the following we shall examine which 
legal provisions are applicable to the 
cases of cross-border work in the trans-
port industry. In doing so, our main fo-
cus, due to the fact they are most re-
levant, is on the applicable minimum 
wage provisions.

3. Conflict-of-law provision of 
the applicable laws

3.1. Fundamentals

In cross-border cases, the fundamental 
applicable legal system must be esta-
blished first of all. For contracts which 
were concluded after 17.12.2009, the EU 
Regulation 593/2008/EC (Rome I Re-
gulation) contains the relevant conflict-
of-law regulations.1

However, the Rome I Regulation, ac-
cording to its own Article 23, does not 
address the application of provisions 
of community law, which contain con-
flict rules for contractual obligations in 
particular areas . One such rule is the 
Posting of Workers Directive 96/71/EC, 
which contains special conflict-of-law 
rules within its scope of application. 
The Posting of Workers Directive makes 
special conflict-of-law rules in the event 
that employers post workers to another 
Member State which is different to the 
one stipulated as the country constitu-
ting the habitual place of work accor-
ding to the Rome I Regulation.

While the Rome I Regulation is the di-
rectly applicable law, the Posting of 
Workers Directive must be transposed 
into national law. The Austrian legis-
lators have done this in § 7b AVRAG 
(Austrian law amending the labour 
contract law) and in the AÜG (the Au-
strian Act on Agency Work), in the event 
of temporary employment.
1  For older contracts, the Rome 
Convention, which has been trans-
posed from an international treaty into 
national law, or the IPRG are still appli-
cable.
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3.2. Contractual statutes accor-
ding to the Rome I Regulation

The Rome I Regulation, as a general 
regulation, is the starting point for the 
question regarding which regulations 
are applicable. The applicable provisi-
ons for labour contracts are found in Ar-
ticle 8 of the Rome I Regulation. Unless 
the employment contractual parties 
have expressly agreed the applicability 
of a certain legal system (choice of law2 
under Art 8 para 1 of Rome I), according 
to Art 8 para 2 of the Rome I Regulati-
on the employment contract is subject 
to the law of the country in which, or at 
least from which, the employees habi-
tually carry out their work in fulfilment of 
their contract (habitual place of work). 
The country in which the work is habi-
tually performed does not change if the 
employee is temporarily employed in 
another country. This means that in the 
case of temporary postings the law of 
the habitual place of work remains 
applicable. If the applicable law can-
not be determined in accordance with 
Art 8 para 2 of the Rome I Regulation, 
Art 8 para 3 of the Rome I Regulation 
stipulates that the employment contract 
is subject to the law of the country in 
which the place of business through 
which he was engaged is situated. Ho-
wever, if the circumstances as a whole 
indicate that the contract is more clo-
sely connected with another country 
as identified in paragraphs 2 or 3, the 
contract is to be governed by the law of 
that country.

2  Yet even the choice of law 
by the parties cannot result in the em-
ployee being deprived of the protec-
tion of the relevant legal system which 
would be applicable if no choice of law 
existed(Art 8 para 1 second sentence of 
Regulation EC 593/2008 (Rome I)).

The decision by the ECJ in case 29/10 
Koelzsch is relevant for determining the 
applicable law in the transport industry3 
sector. Mr Koelzsch, a lorry driver who-
se domicile is in Osnabrück (Germany), 
was hired by a Luxembourg company 
as a driver for international transport 
operations. The employment contract 
concluded in Luxembourg contains a 
clause whereby, based on the contract, 
Luxembourg law shall be applicable. 
The object of the company is the trans-
portation of plants from Denmark to 
specific locations primarily in Germany, 
but also in other European countries, 
in lorries whose parking places are lo-
cated in Germany. The employer does 
not have a place of business nor any 
office premises in Germany. The lorries 
are registered in Luxembourg and the 
drivers are affiliated with Luxembourg 
social security.

Luxembourg had asserted during the 
proceedings that the situation of  em-
ployment in the transport sector directly 
concerned in this case, is that refer-
red to by the criterion set out in Article 
6(2)(b) (the previous regulation of Art 8 
para 3 of EC 593/2008 Rome I Regu-
lation): there is no „habitual“ place of 
work, therefore the law of the country in 
which the place of business is situated 
is applicable. The ECJ stated in contrast 
that the criterion contained in Art 6 para 
2(a) of the Rome Convention (Art 8 para 
2 of the Rome I Regulation 593/2008) 
regarding the habitual place of work is 
also applicable in cases such as that at 
issue in the main proceedings, in which 
the employee performs his work in se-
veral contracting states, if it is possible 
for the court called upon to determine 
the country with which the work de-
monstrates a significant connection.
3  A similar case was repea-
ted by the ECJ in the case of C-384/10 
Voogsgeerd on shipping.
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If the work is carried out in several Mem-
ber States, the criterion of the country in 
which the work is habitually perfor-
med, has to be broadly interpreted. It 
includes also a place in which or from 
which the employee habitually carries 
out his/her work and, in the absence of 
a central activity hub, the place where 
the largest share of the work is carried 
out. In the Koelzsch case, the ECJ de-
termined that the country in which an 
employee usually carries out his work 
in performance of the contract is that in 
which or from which he primarily fulfils 
his obligations to his employer,  by ta-
king into account all the factors speci-
fic to that activity.

Therefore, the nature of the work in 
the international transport sector, 
along with all those factors at issue in 
the main proceedings that characterise 
the employee‘s work, must be taken 
into account. In particular, it must be 
determined in which country the place 
of business is situated from which the 
employee starts the transport journeys, 
from which instructions regarding these 
trips are received and from where the 
work is organised, along with where 
the work equipment is located. It must 
also be verified, to which place the 
goods are mainly transported, where 
they are unloaded and where the em-
ployer returns to after these journeys.

3.3. Habitual place of work ab-
road – is the Posting of Workers 
Directive applicable?

The Posting of Workers Directive con-
tains special provisions in the event that 
workers are posted from their habitual 
place of work across the border to ano-
ther Member State.  Thus, the provisi-
ons of the Posting of Workers Directive 
are only applicable to circumstances 
in which a conflict-of-law judgement 
based on the Rome I Regulation re-

sults in the habitual place of work of 
an employee not being located in the 
posting State.4

The Posting of Workers Directive obliges 
and authorises the Host member States 
to guarantee the posted workers so-
called „hard core“ working conditions. 
In particular this involves the imple-
mentation of maximum working hours, 
minimum holidays and a minimum 
wage. The Posting of Workers Directive 
is, however, by no means applied to the 
same extent to any case of temporary 
cross-border posting of workers. Rather 
it comprises a differentiated, complex 
system of regulations, which needs to 
be carefully examined at the various 
stages for the transport sector.

3.3.1. Is the transport industry an 
area of exception?

In Austrian literature, the assertion is 
reiterated and reciprocal references are 
made that § 7b AVRAG (the Austrian 
transposition of the Posting of Workers 
Directive), is not applicable to postings 
in the transport sector. Thus, road or 
flight personnel from transport com-
panies is said to be excluded from the 
jurisdiction, provided that they regular-
ly perform their duties in two or more 
Member States.5 However, this excep-

4  This is overlooked by the Au-
strian Supreme Court (OGH) in 8 ObA 
74/11g, which accepted the applicabi-
lity of the Posting of Workers Directive 
also in the case of the habitual place of 
work of an employee in the home mar-
ket, and which considers an alternative 
solution for the general conflict-of-law 
rules as equally possible; wbl 2012/124 
(Grillberger); ZAS 2012/6 (Windisch-
Graetz).
5  Marhold/Fuchs, Europäisches 
Arbeitsrecht ( European Employment 
Law) (2006)3, 315; Egger in Wagner/
Wedl, Bilanz und Perspektiven zum 
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tion is not found expressly in § 7b of 
the AVRAG or in the Posting of Workers 
Directive. Therefore it must be clarified 
whether there is an actual specific sec-
tor-related exception to the Posting of 
Workers Directive, and thereby also to § 
7b of the AVRAG.

3.3.1.1. Freedom to provide ser-
vices and transport services

The Posting of Workers Directive aims 
to facilitate the exercise of freedom to 
provide services. It is based in terms of 
legal competence „particularly“ on Art 
57 para 2 and 66 EC6 (now Art 53 and 
62 of the TFEU - Freedom to provide ser-
vices). The competence of the European 
Union to liberalise the transport sector 
is indeed not found in the general chap-
ter on freedom to provide services of Art 
56 et seq. of the EU Treaty, but rather in 
its own Title on „Transport“ (Art 90 et 
seq. TFEU). According to Art 58 para 1 of 
the TFEU, the provisions of the sections 
relating to transport are valid for the 
freedom to provide transport services in 
the transport sector, which means that 
a sector exception for transport ser-
vices from the scope of application of 
the chapter regarding freedom to pro-
vide services is expressly standardised. 
Thus, it must be considered whether 
the position of the transport industry 
in the TFEU concludes the exclusion of 
the transport industry from the Posting 
of Workers Directive.

The special position of transport within 
the TFEU dates back to the strong natio-
nal regulation of the transport markets 
in post-war Europe. Due to the related 
difficulties for a common EU transport 

europäischen Recht (Balance and per-
spectives on European Law) (2007) 233; 
Binder, AVRAG, § 7b, recital 3.
6  IdF ABl C 224/1 of 31.8.1992 
(Maastricht).

policy, special regulations were prescri-
bed in a separate „Transport“ chapter 
for the establishment of a special free-
dom to provide transport services. 
They fundamentally suppress as leges 
speciales the rules for general freedom 
to provide services according to Art 56 
et seq. of the TFEU. The sector exception 
from Art 58 para 1 of the EU Treaty must 
therefore be interpreted so that the pro-
visions of the transport sections regular-
ly take precedent over the provisions of 
the general freedom to provide services 
(Art 56 et seq. of the TFEU), if and inso-
far as required by the particular market 
and competition situation of the trans-
port industry.7 The secondary legal acts 
on deregulation and liberalisation in the 
transport sector are thus based on the 
competence basis of Art 91 et seq. of 
the TFEU. Primarily this includes regula-
tions for Union-wide access to jobs in 
the transport sector, Union-wide access 
of transport companies to cross-border 
transport markets, but also other rele-
vant measures.

Nevertheless, the freedom to provide 
services according to Art 56 et seq. of 
the TFEU is not irrelevant for transport. 
It´s rather the fundamental principle of 
the Treaty of general freedom to provide 
services which the Union is committed 
to established also in the transport 
sector based on the special provisions 
of Art 90 et seq. of the TFEU.8 Corre-
spondingly, the ECJ has also decided 
that secondary EU transport law must 
be interpreted in the light of the general 
freedom to provide services.9

7  Schäfer in Streinz (Hg), TEU/
TFEU2, Art 90 recital 4 et seq.
8  See the principle-establishing 
judgement by the ECJ 22.5.1985, 13/83 
Parliament/Council, ECR 1985, 1513; 
C-92/01 Stylinanakis, ECR 2003, I-1291.
9  e.g. ECJ C-266/96 Corsica Fer-
ries II, ECR 1998, I-3949 recitals 55-61.
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In 1996, when the Posting of Workers 
Directive was enacted, the Maastricht 
Treaty on European Union 10 was valid. 
While Art 57 para 2 of the Treaty autho-
rised the European Parliament together 
with the Council of the European Uni-
on to approve secondary law accor-
ding to the procedure stipulated in Art 
189b EC, Art 75 of the Treaty authorised 
the implementation of the chapters 
on transport policy exclusively to the 
Council according to the procedure laid 
down in § 189c EC. The Posting of Wor-
kers Directive was approved jointly by 
the European Parliament and the Coun-
cil of the European Union according to 
Art 189b EC. These organs would not 
have been jointly authorised to imple-
ment measures to regulate transport 
policy according to Art 55 EC.

The question now is whether the Po-
sting of Workers Directive, which due 
to reasons of legal competence was 
not able to contain any specific trans-
port regulations in accordance with Art 
75 para 1 EC, can however contain re-
gulations for the transport industry in 
implementing the general freedom to 
provide services. In my opinion, this is 
indeed the case for the above-mentio-
ned reasons. The chapter on transport 
policy serves to implement the freedom 
to provide services in the complex field 
of transport economic policy. Thus, the 
chapter on transport contains the au-
thorisation to pass transport-specific 
secondary law acts. Regulations con-
cerning the freedom to provide services 
in a general way, such as the conflict-
of-laws rules on working conditions, 
as contained by the Posting of Workers 
Directive, are not transport-specific re-
gulations. Therefore, they don‘t have to 

10  Consolidated Version OJ C 
224/1 of 31.8.1992.

be separately enacted for the transport 
industry. Such a regulation for imple-
menting the general freedom to pro-
vide services, which aims to establish 
a balance between competition and 
protection of employees, may therefore 
equally include service providers who 
directly exercise the freedom to provide 
services based on Art 56 et seq. TFEU 
within its scope, such as service provi-
ders from the transport industry who 
make use of specific regulations on 
the freedom to provide services for the 
transport industry in accordance with 
Art 91 para 1 TFEU (ex Art 75 para 1 TEU).

The fact that legal acts, which affect 
employment law matters in the trans-
port industry, can also be based on 
other competence bases than Art 91 et 
seq. alone, is indicated by the working 
hours’ directives for different transport 
sectors. Most of the working hours‘ 
directives are based on the powers 
and responsibilities of Art 137 EC (so-
cial policy) and Art 139 EC (social part-
ner dialogue). This applies to Directive 
1999/63/EC on the working hours of 
seafarers, Directive 2000/79/EC on the 
working hours for flight personnel and 
Directive 2005/47/EC on the working 
hours of railway personnel. Only Direc-
tive 2002/15/EC on the working hours 
of road transport was also based on 
the powers and responsibilities of Art 
71 (Transport Policy), Directive 1999/95/
EC, on the working hours of vessels was 
based on Art 71 exclusively. Therefore, 
according to the will of the Union‘s le-
gislators, the regulation of labour law 
matters, which may even affect employ-
ees who are employed in the transport 
industry, obviously does not pertain to 
those transport specific matters which 
are to be exclusively regulated on the 
particular competence basis of Art 91 et 
seq. of the TFEU.

www.akeuropa.eu


www.akeuropa.eu Legal opinion on the issue of the applicable law – particularly minimum wage provisions – 
for cross-border employment in the transport industry                                                                                                                          
 8

3.3.1.2. Intended application of the 
Posting of Workers Directive

The systematic interpretation of the 
Posting of Workers Directive 96/71/EC 
is similarly suggestive of the will of the 
European legislators to also include the 
transport industry in the scope of ap-
plication of the Posting of Workers Di-
rective. In accordance with Art 1 para 2 
of the Posting of Workers Directive, the 
Directive is not to be applied to mer-
chant navy undertakings as regards 
seagoing personnel. By reversing this 
argument, this rule of exception leads 
to the conclusion that other economic 
sectors – such as the transport industry 
in the road, railway and air sectors and 
any non-exempt sea transport – are not 
excluded from the application of the 
Posting of Workers Directive.

If we pursue the assumptions in Austri-
an literature that the transport industry 
is excluded from the Posting of Workers 
Directive and thereby also § 7b of the 
AVRAG, its origins can be found in the 
legislative materials on § 7b of the AV-
RAG. In the enactment remarks on the 
initiative proposal 11 and in the commit-
tee report 12 the following was noted: 
„The term „posting“ on the one hand 
follows the conceptualisation of Austri-
an dogmatics to date (…) and on the 
other hand it follows the definition of po-
sting in the Directive. In the regulation of 
the applicable scope (Art. 1 para. 3 (a)) 
of the Directive, (cross-border) posting 
is described in the following words: 
A worker is posted to the territory of a 
Member State on their account and 
under their direction,  under a contract 
concluded between the undertaking 

11  IA (initiative proposal) 1103/A 
Blg No. 20.GP.
12  AB (committee report) 1970 Blg 
No. 20. GP 2.

making the posting and the party for 
whom the services are intended ope-
rating in that Member State, provided 
there is an employment relationship 
between the undertaking making the 
posting and the worker during the pe-
riod of posting. In the Council protocol 
on the Posting of Workers Directive, this 
regulation is defined more precisely: 
Posting presupposes the existence of 
a cross-border service on the account 
and under the direction of an underta-
king in the framework of a prior con-
tract between them, the undertaking 
providing the service and the party for 
whom the services are intended and 
employer. The Posting of Workers Direc-
tive is not applicable to employees who 
habitually work in two or more Member 
States and who belong to the road or 
flight personnel of an undertaking that 
in its own name operates the interna-
tional transport of people and goods 
by rail, road, air or sea, as well as wor-
kers who are non-site bound personnel 
of a written media, radio or television 
company or an undertaking for cultural 
events, that exercises cross-border ac-
tivity in the territory of another Member 
State in its own name.“

However, the materials do not repro-
duce the Council Protocol correctly. In 
fact, the Council Protocol says that only 
in the case that no service provision 
posting13 exists within the meaning of 
Art 1 para 3 (a) of Directive 96/71/EC, the 
Posting of Workers Directive is not appli-
cable to cross-border activities in trans-
port.14 Similarly, non-applicability of the 
Directive is accepted exclusively for te-
levision and press teams in the event 
that this cross-border posting does not 
occur to fulfil cross-border service con-

13  See 3.3.2 of the Protocol.
14  Inter-institutional Dossier, 
00/0346 SYN of 20.5.1996.
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tracts. Both of the above-mentioned ex-
ceptions are therefore not perceived as 
sector-related but rather specific cases 
whereby the above-mentioned fields of 
activity can only be understood as ex-
amples. The absence of a service con-
tract is often the case in the aforemen-
tioned transport and media sectors, yet 
this is also completely plausible and 
existent in other fields of activity.

The view that the transport industry is 
not excluded per se from the Posting 
of Workers Directive 96/71/EC, is co-
vered by the opinion of the European 
Commission, in an extracted state-
ment made in 2009 on the applicability 
of the Posting of Workers Directive: „In 
summary, international rail, road or air 
transport is not excluded per se from the 
scope of the Posting of Workers Directi-
ve. Neither the specificity of cabotage 
activities as such, nor the frequency and 
diversity of the journeys seem to be per-
tinent for the application of the Posting 
of Workers Directive. Provided that the 
requirements of the Directive are met, it 
can therefore be applicable.“15 Similarly 
the most recent draft by the European 
Commission on the implementation of 
the Posting of Workers Directive shows16 
the legal opinion of the Commission 
that the transport industry should be 
within the framework of applicability of 
the Posting of Workers Directive, when 
it refers to the importance of the po-
sting of workers in the construction and 
transport industries.17

15  ECPW 06/09 final: Note on 
applicability of the posting of workers 
Directive to transport activities, in parti-
cular cabotage.
16  COM(2012) 131 final.
17  COM 2012/131 final 6.

3.3.2. Restrictions on the Posting 
of Workers Directive on certain ty-
pes of posts

The Posting of Workers Directive does 
not include all the manifestations of 
business activities connected to the po-
sting of workers. Moreover, Art 1 para 3 
of Directive 96/71/EC indicates three si-
tuations concerning posting. Along with 
temporary employment and postings 
by groups of companies, which are less 
problematic, 18the following shall ex-
amine the so-called „services or service 
contract postings“ in more detail.

A service posting occurs when a fo-
reign undertaking posts a worker on 
their account and under their direction 
to the territory of a Member State under 
a contract concluded between an un-
dertaking making the posting and the 
party for whom the posting is inten-
ded in this Member State. On the con-
trary, under the concept of posting of 
Directive 96/71/EC, work activities pro-
vided by an employee of a foreign com-
pany in the territory of another Member 
State are not included, unless there ist a 
party for whom this service is intended 
in the receiving State.

In the transport sector there are nu-
merous situations, in which the posting 
requirements of Directive 96/71/EC 
are not fulfilled. This is the case when  
a worker provides travel services in the 
territory of a state, whereby the party 
for whom the service is intended, as 
the contractor of the transport service 
provided, is not operating in that sta-
te. An example of this is the passage 

18  For these cases, Directive 
96/71/EC is transposed into the Austri-
an Act on Agency Work (AÜG).
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of a long-distance train or a long-haul 
truck simply passing through a territory 
as long-distance transport (transit). The 
posting requirements of Directive 96/71/
EC are also not fulfilled if goods are me-
rely delivered to a delivery point in the 
receiving State under a contract for car-
riage concluded abroad, and the con-
tractor and provider of this service are 
located in another State (such as with 
postal items). Yet, if services are provi-
ded by means of the transport service 
to a recipient party present in the State 
– such as by a Czech railway company 
that carries passengers from a Czech 
border station to Linz and back for rail 
customers located in Austria – the re-
quirements of the Posting of Workers 
Directive are fulfilled. Likewise, the re-
quirements are met if, after successfully 
delivering his/her goods to a receiving 
State, a long-distance lorry driver assu-
mes additional contracts of carriage in 
Austria for a party receiving the services 
who is based in Austria (cabotage).

3.3.3. Merely optional extension of 
the minimum wage to posted wor-
kers in the transport industry

The Posting of Workers Directive 96/71/
EC obliges and authorises the Member 
States to extend the minimum wage 
conditions to posted workers to diffe-
rent degrees.

Where minimum working conditions, 
particularly concerning working hours, 
holidays and minimum wages are not 
regulated by law, regulation or admini-
strative provisions, the Member States 
are obliged to extend these working 
conditions to the posted workers only if 
these working conditions

•	  are established in universally ap-
plicable collective agreements 
and if the

•	 activities are carried out in the con-
struction industry in accordance 
with the Annex to the Posting of 
Workers Directive.

However, Member States are also au-
thorised by Art 3 para 10 of Directive 
96/71/EC to extend minimum working 
conditions from universally applicable 
collective agreements to other sectors. 
The latter is, however, subject to the 
proviso that such an extension would 
not breach EU primary law, especially 
the freedom to provide services.

The transport industry is not included 
in the listed activities in the Annex to 
the Posting of Workers Directive 96/71/
EC, which only includes activities in the 
construction industry. The application of 
minimum working conditions for posted 
workers in the transport industry there-
fore depends on whether the individual 
receiving countries have made use of 
this authorisation.

Even if Member States have exercised 
the authorisation granted in Art 3 para 
10 of Directive 96/71/EC, the compa-
tibility of this extension of applicable 
national standards of collective agree-
ments shall be reviewed with regard to 
its compatibility with the TFEU in each 
case.

In the Mazzoleni case19, the ECJ made 
its only decision to date on a case of po-
sting of workers which did not concern 
the construction industry. The judge-
ment provides direction for the consi-

19  ECJ 15.3.2001, C-165/98.
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deration of all the interests involved. A 
security company based in France po-
sted its workers, who habitually carried 
out their employment in France, for a 
short time to Belgium, sometimes only 
for a few hours, as security officers at a 
shopping mall there. The question was 
whether the Belgian authorities should 
honour the minimum wage valid in Bel-
gium or not.

The ECJ decided in this case that it 
would not be compatible with the free 
provision of services for a Member Sta-
te to extend its minimum wage to wor-
kers who were deployed by companies 
operating in a frontier region to perform 
short-term postings. This could result in 
a disproportionate administrative bur-
den, for instance the calculation, hour-
by-hour, of the appropriate remunerati-
on for each employee, according to wh-
ether he has, in the course of his work, 
crossed the frontier of another Member 
State and, second, in the payment of 
different levels of wages to employees 
who are all attached to the same ope-
rational base and carry out identical 
work. That last consequence might, in 
turn result in tensions between em-
ployees and even threaten the cohesi-
on of the collective labour agreements 
that are applicable in the Member State 
of establishment.20

In this case, the related obstacles to free 
provision of transport services could, 
according to the opinion of the ECJ not 
be justified with the aim of ensuring 
the protection of workers. The host 
Member State’s objective of ensuring 
the same level of welfare protection 
for the employees of such service pro-
viders as that applicable in its territory 

20  ECJ 15.3.2001, C-165/98 Maz-
zoleni.

to workers in the same sector may be 
regarded as attained if all the workers 
concerned enjoy an equivalent positi-
on overall in relation to remuneration, 
taxation and social security contributi-
ons in the host Member State and in the 
Member State of establishment.

The ECJ requires the authorities or courts 
to thoroughly examine the overall cir-
cumstances in individual cases: In jud-
ging the issue of whether the applicati-
on of the minimum wage regulation of 
the host State is actually necessary and 
proportionate, the national authorities 
must take account of the duration of the 
provision of services, of their predicta-
bility and the issue of whether the em-
ployees have actually been sent to work 
in the host Member State or continued 
to be attached to the operational base 
of their employer in the Member State in 
which it is established. Furthermore, the 
amount of remuneration, work-period 
and amount of social security contribu-
tions, and the impact of taxation, must 
all be considered.

4. Conclusions

1. For posting situations that do not 
fall into the special conflict-of-laws 
scope of application of the Posting 
of Workers Directive 96/71/EC, the 
general conflict-of-laws regulati-
ons of Regulation 593/2008/EC 
(Rome I Regulation) are applicable. 
The Rome I Regulation and the Po-
sting of Workers Directive regulate 
the conflict-of-law rules jointly and 
conclusively.

2. Fundamentally, the employment 
law of the habitual place of work 
is applicable to workers in the 
transport industry. To establish the 
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habitual place of work, in particu-
lar it must be determined in which 
country the place is located from 
which the employee starts the 
transport journeys, from which in-
structions regarding these trips are 
received and from where the work 
is organised, along with where the 
work equipment is located. It must 
also be verified, to which place 
the goods are mainly transported, 
where they are unloaded and whe-
re the employer returns to after the-
se journeys.

3. The Posting of Workers Directive 
contains special regulations in the 
event that the conflict-of-law judge-
ment based on the Rome I Regu-
lation results in the habitual place 
of work of an employer not being 
located in the host State.

4. A systematic interpretation of the 
Posting of Workers Directive is sug-
gestive of the will of the European 
legislators to also include the trans-
port industry in the scope of appli-
cation of the Posting of Workers Di-
rective.  The competency provisions 
of the TFEU concerning transport 
services do not preclude this. 

5. The Posting of Workers Directi-
ve authorises the Member States 
to extend their collective labour 
agreements to posted workers in 
areas other than the construction 
industry. However, this is under the 
proviso of compatibility with the 
TFEU, particularly with regard to the 
fundamental freedoms. 

6. In the transport sector there are cir-
cumstances where the posting re-

quirements of the Posting of Workers 
Directive are not fulfilled, because 
the transport undertaking that post 
workers to another Member Sta-
te does not conclude any contract 
with a recipient party who operates 
in the Host Member State . This ap-
plies primarily to transit transport. In 
these situations, the Rome I Regula-
tion applies exclusively. 
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