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About us

The Federal Chamber of Labour is
by law representing the interests of
about 3.2 million employees and
consumers in Austria. It acts for the
interests of its members in fields of
social-, educational-, economical-,
and consumer issues both on the
national and on the EU-level in
Brussels. Furthermore the Austrian
Federal Chamber of Labour is a part
of the Austrian social partnership.

The AK EUROPA office in Brussels
was established in 1991 to bring
forward the interests of all its
members directly vis-a-vis the
European Institutions.

Organisation and Tasks of the
Austrian Federal Chamber of Labour

The Austrian Federal Chamber of
Labour is the umbrella organisation of
the nine regional Chambers of Labour
in Austria, which have together the
statutory mandate to represent the
interests of their members.

The Chambers of Labour provide

their members a broad range of
services, including for instance

advice on matters of labour law,
consumer rights, social insurance and
educational matters.

Herbert Tumpel
President

More than three quarters of the 2
million member-consultations carried
out each year concern labour-, social
insurance- and insolvency law.
Furthermore the Austrian Federal
Chamber of Labour makes use of its
vested right to state its opinion in the
legislation process of the European
Union and in Austria in order to shape
the interests of the employees and
consumers towards the legislator.

All Austrian employees are subject

to compulsory membership. The
member fee is determined by law
and is amounting to 0.5% of the
members’ gross wages or salaries (up
to the social security payroll tax cap
maximum). 560.000 - amongst others
unemployed, persons on maternity
(paternity) leave, community-

and military service - of the 3.2

million members are exempt from
subscription payment, but are entitled
to all services provided by the Austrian
Federal Chambers of Labour.

Werner Muhm
Director
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The AK position in detail

From the point of view of the AK, the re-
view of the MIFID Directive is one of the
top priorities in order to achieve a reor-
ganisation of the financial markets in ac-
cordance with the G20 decisions. Unfor-
tunately, the European Commission has
submitted little more than a compromise
paper that represents the smallest com-
mon denominator derived from the over-
ly powerful wishes of financial instituti-
ons and poorly represented small share-
holders. Therefore, as a result of this lack
of will o shape policies, the most urgent
problems remain unsolved:

e The legalisation of organised trading
facilities (OTF) and systematic interna-
lisers (SI) further strengthens the regu-
latory arbitrage between differently
regulated trading venues. The scope of
the Directive is riddled with a multitude
of exemptions, which make any effici-
ent control practically impossible for the
competent regulatory authorities. OTC
trading will continue to take place out-
side the regulated trading venues and
probably rise with the increased regula-
tion of trading venues which were not
regulated until now. The unhealthy high
volume of OTC trading on the derivatives
market - according to stafistics of the
Bank for International Settlements, the
volume in 2010 was tenfold the amount
of the World GDP, hence about USD 600
trillion, a figure that has even grown in
the meantime - will not be reduced to
an extent corresponding to the real eco-
nomy; on the contrary, it will grow even
further. This increases the counterparty
risk and the level of speculation losses;

in the end, the bill for this will once again
have to be footed by the taxpayer, as
the investment business still remains the
most important business sector of many
major banks. Due to the lack of separa-
tion between trading against proprieta-
ry capital and banking business, saving
deposits remain at risk through specula-
tions. Thus, practically all financial insti-
tutions within the EU remain systemically
relevant. In this context, it is also worth
mentioning that in spite of the shock trig-
gered by the crisis nothing has changed
in respect of the structure of the financial
market: hence, the assets administered
by the three largest British banks amount
to 333 % of the British Gross Domestic
Product. The situation is similar in Ire-
land, France and Spain.

Finally, competition between financial
trading venues is above all competition
at the expense of securities and thereby
regulatory arbitrage, which in the end re-
sults in unfair competition.

That is why the AK demands the deletion
of all exemptions and optional exempti-
ons. All trading venues must be subject
to the same regulatory requirements.
The special form of a “SME trading ve-
nue” contributes to the lack of clarity and
is rejected by the AK. Trading outside
these trading venues must be prohibited,
entailing the consequence that transac-
tions on unregulated trading venues
are not suable under Civil Law (see also
Amendment Applications to Article 2 und
3, Article 20, Article 20 (a) new, Article 35)
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¢ |n addition and for the reasons referred
to above, it is also urgently required to re-
duce at least the option of creating virtual
liquidity, in particular by so-called “market
makers”. Due to the current immensely
high level of liquidity, pseudo liquidity
created by preparing offers, which do not
have to be complied with by the tende-
rer, has a damaging effect; the result is a
completely distorted picture in respect of
actual supply and demand.

The AK demands the introduction of
binding sales and purchase offers (see
Amendment Application Article 52 (8)new)

e Another negative aspect of the proposal
is that algorithmic trading and its special
form “high frequency trading” (HFT) are re-
gulated too softly. The problem that price
volatility increases due to algorithmic tra-
ding and in particular due to HFT and that
this also has an effect on the real econo-
my, without the existence of any connec-
tion with fundamental economic data, is
not being addressed. The obligation of
“trade marking” is missing, hence a man-
datory disclosure who has placed the or-
der - a machine or a trader. Finally, high
frequency trading is to be banned as an
economically undesirable form of trading,
as it is does not involve any positive im-
pulses for society. A holding period in the
order book supplements these measures.

The AK demands the obligation to “trade
marking”, hence the disclosure of the
identity of the client - man or machine -
as well as the ban on “high frequency tra-
ding” (see also Amendment Applications
to Article 17, Art 52 (4)(a)new), Art 31(1)(a)
new).

o With regard to Corporate Governance,
reference is only made to the moni-
stic “board system” (one-tier board); the
term “management body” is mentioned
throughout. The questions regarding the
dualistic system (two-tier board) with the
clear separation of supervisory board
and executive board - which applies in
various forms among other in Germany,
Denmark, Finland or Austria - are not ta-
ken into consideration.

From the point of view of the AK, the Di-
rective has to be supplemented in such
a way that both organisational systems
are considered to enable a harmonised
application (see also Amendment Appli-
cations to Article 9).

e Small investor protection like disclosu-
re requirements as well as half-hearted
bans on commission are insufficient from
our point of view. There is no product con-
trol so that the sale of structured products
(coupling products) to small investors is
able to continue; the legal protection for
small investors remains inadequate.

Banning “execution only” and the sale of
structured products and prohibiting cou-
pling transactions, as well as extending
the statute of limitation and introducing
a presumption of a causal connection
in favour of small investors are from our
point of view minimum requirements on
efficient small investor protection (see
also Amendment Applications to Article
16, Article 24, 25 and Article 25 (a) new),
Article 80 (a) new).
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e |t is to be welcomed that now the
problem of commodity speculations, if
only cautiously, has been recognized
as a possible trigger for the high volati-
lity of commodity prices. This restrained
recognition of the problem is probably
the reason for the intention to introduce
transparency and, even more impor-
tant, position limits. However, this form
of regulation has been strongly weake-
ned by the option to introduce alterna-
tive regulations with the same effect.
This is added by the fact that there is no
common control of the maximum posi-
tion limits, which are permitted within
the EU so that these can be easily by-
passed by switching between different
trading venues.

The AK demands an EU-wide control of
the position limits. These are to be re-
gulated uniformly on all trading venues;
alternative options must not be permit-
ted. The regulations for commodity de-
rivatives should apply to all derivatives
(see also Amendment Applications to
Article 59 and 60), e.g. position limits
also for foreign exchange derivatives.

¢ Finally, the AK cannot share the fun-
damental trust of the European Com-
mission in the “market”’. Complete free
market access in respect of financial
services in combination with the coun-
try-of-origin principle was a significant
aspect, which deepened the financial
market crisis in the European Union.
The market was opened for investment
service providers beyond the borders of
the country of origin, whilst the regula-
tor continues to be confined to the “na-
tional border”. The cooperation of the
country of destination with the country

of origin also seems to come up against
limits. In addition, the country of origin
has possibly only a limited interest in
the comprehensive supervision and
control of “its” financial enterprise in all
EU states. Against this background, the
BAK also has considerable reservations
concerning the regulation in respect of
third countries.

The AK demands that EU Member Sta-
tes are given the competence to ban the
admission of investment service provi-
ders or the services themselves without
delay or that they are provided with the
option to impose conditions if this is ne-
cessary to maintain the stability of the
financial market. A list of possible ca-
ses as well as a definition of excessive
speculations, which are harmful to the
economy as a whole, has to be prepa-
red for this purpose. The AK demands
to include such a security procedure in
the Directive (see also Amendment Ap-
plications to Arficle 3, Article 16, Article
36-38, Article 41-43, Article 46).

¢ Finally, the AK is concerned about the
tendency to present legislative acts,
which are not aimed at EU citizens, but
only at a small circle of experts. Whe-
reby the complexity finds its reason
above allin the European Commission’s
willingness to compromise by creating
more exemptions than rules for the fi-
nancial sector. The lack of willingness
to shape legislative policy finds its peak
in the infroduction of more than 30 (!)
delegated acts, whereby fundamen-
tal decisions are only made after the
approval of the European Parliament.
From the point of view of the AK, it is
questionable whether the Directive in
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its present form ensures sufficient demo-
cratic legitimation.

The AK therefore suggests the following
amendment proposals:

Title | - Definitions and Scope

Article 2.1. Exemptions

European Commission

1. This Directive shall not apply to in- 1. This Directive shall not apply to
surance undertakings |(...)

Delete a) to m)
persons which provide investment ser-
vices exclusively for their parent under-
takings, for their subsidiaries or for other
subsidiaries of their parent undertakings;

persons providing an investment service
where that service is provided in an inci-
dental manner in the course of a profes-
sional activity, (...)

persons, who do not provide any invest-

ment services or activities other than
dealing on own account, {(...)

n) Transmission system operators

n) Transmission system operators as de- as defined in Article 2(4) of Directive
fined in Article 2(4) of Directive 2009/72/ 2009/72/EC or Article 2(4) of Direc-
EC or Article 2(4) of Directive 2009/73/EC tive 2009/73/EC when carrying out
when carrying out their tasks under the- their tasks under these Directives or
se Directives or Regulation (EC) 714/2009 Regulation (EC) 714/2009 or Regula-
or Regulation (EC) 715/2009 or network tion (EC) 715/2009 or network codes
codes or guidelines adopted pursuant or guidelines adopted pursuant those
those Regulations. Regulations..

2. The rights conferred by this Directive... 2. The rights conferred by this Direc-

five...
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Reason:

There should be no exemptions in favo-
ur of certain market participants. On the
one hand, granting exemptions results
in a number of loopholes, which can
also be used by institutions to which the
Directive applies; for example when the
parenting company wants to bypass
the regulation via the subsidiary. On the
other hand, some exemptions are so
complex that their impact is difficult to
assess. For example, the important de-
finition when “an activity is to be consi-
dered as ancillary to the main business
on a group level” as well as for determi-
ning when “an activity is provided only
in an incidental manner” is passed to
the delegated act so that due to the text
of the Directive, the actual extent of the
exemptions cannot be estimated.

Article 3 Optional exemptions

European Commission

1. Member States may choose not to
apply this Directive to any persons for
which they are the home Member Sta-
fe,

(...)

Reason:

See Article 2. It is especially mentioned
that the financial crisis has shown that
the complexity of various financial in-
struments has not been taken on board
by many investment companies, credit
institutions etc. That is why the MIFID ru-
les must also fully apply to transactions,
which “only” concern investment advice.
Therefore, the intention of the European
Commission to provide for a restriction

After all, the provisions for “activities of
investment companies” also concern all
rules in respect of transparency require-
ments, conduct of business rules etc. Why
for example should these not apply to
insurance companies or pension funds
in case of “transactions provided in an
incidental manner” or “ancillary activities”
efc.?

Finally, the complex regulations on ex-
emptions also complicate supervision and
render any review resource-intensive.

Amendment Application

Delete the entire Article

of the exemptions is not appropriate.
The proposed legislation results in a sy-
stem of rules for exemptions, which is
basically a misguided legal approach.
This is added by the fact that optional
exemptions will result in (unfair) compe-
tition of the systems within the EU.
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Title Il - Authorisation and operating conditions for investment firms

Article 5 (2)

Proposal by the European Commission

By way of derogation from paragraph
1, Member States shall allow any
market operator to operate an MTF or
an OTF, subject to the prior verification
of their compliance with the provisi-
ons of this chapter.

Reason:

the aim is to clarify that with regard to
registration requirements and other
conditions for operating trading sy-
stems no deviating requirements in
comparison to “conventional” regula-
ted trading venues exist.

Article 6 Scope of authorisation

European Commission

1. The home Member State shall ensu-
re that the authorisation specifies the
investment services or activities which
the investment firm is authorised to
provide. The authorisation may cover
one or more of the ancillary services
set out in Section B of Annex 1. Authori-
sation shallin no case be granted sole-
ly for the provision of ancillary services.

Amendment Application

Member States shall allow any mar-
ket operator to operate an MTF or
an OTF, subject to the compliance
with the provisions of this chapter.

Amendment Application

1. The home Member State shall ensu-
re that the authorisation specifies the
investment services or activities which
the investment firm is authorised to
provide. The authorisation may cover
one or more of the ancillary services
set out in Section B of Annex 1. Autho-
risation shall in no case be granted
solely for the provision of ancillary ser-
vices. ESMA reviews the authorisation
on suspicion of infringements against
the provisions on authorisation resp.
in case of a complaint by interested
third parties within an appropriate
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2. An investment firm seeking autho-
risation to extend its business to addi-
tional investment services or activities
or ancillary services not foreseen at the
time of initial authorisation shall submit
a request for extension for its authori-
sation.

3.(..)

Reason:

the reason lies in paragraph 3 of this
article, namely that the authorisation by
the Member State is valid for the enti-
re EU and that an investment company
shall be allowed to provide the services
or perform the activities, for which it has
been authorised throughout the EU;
either through the establishment of a
branch or the free provision of services.
According to this, a review of the autho-
risation by ESMA has to be provided so
that any interpretation of the rules in a
Member State, which is too generous,
does not apply to all other Member Sta-
fes.

period of time and may cancel the
authorisation to ensure the stability of
the financial market.

2. An investment firm seeking autho-
risation to extend its business to addi-
tional investment services or activities
or ancillary services not foreseen at the
time of initial authorisation shall submit
a request for extension for its authorisa-
tion. ESMA reviews the authorisation
on suspicion of infringements against
the provisions on authorisation resp.
in case of a complaint by interested
third parties within an appropriate pe-
riod of time and may reject the autho-
risation to ensure the stability of the
financial market.

3.(...)
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Article 8 Withdrawal of authorisations
European Commission

The competent authority may with-
draw the authorisation issued to an
investment firm where such an in-
vestment firm does not make use of

Amendment Application

The competent authority or ESMA must
withdraw the authorisation issued to an
investment firm where such an investment
firm:

the authorisation within 12 months, a) does not make use of the authorisation
(...) within 12 months. ..

Reason:

see reason in the Amendment to Article
6. The authorisation must be withdrawn if
the serious facts referred to exist.

Article 9 Management body

European Commission Amendment Application

1. Member States shall require that all (...
members of the management body of
any investment firm shall at all times be of
sufficiently good repute, possess sufficient
knowledge, skills and experience and com-
mit sufficient time to perform their duties.
Member States shall ensure that members
of the management body shall, in particu-
lar, fulfil the following requirements:

(a) Members of the management body
shall commit sufficient time to perform their
functions in the investment firm.

They shall not combine at the same time
more than one of the following combina-
tions:

i) one executive directorship with two non-
executive directorships;

ii) four non-executive directorships;

i) one executive directorship with two non-
executive directorships;
ii) four non-executive directorships;

www.akeuropa.eu AK position on the Proposal for a Markets in Financial Instruments Directive to abolish Directive
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Executive or non-executive directorships
held within the same group shall be con-
sidered as one single directorship.
Competent authorities may authorise
a member of the management body of
an investment firm to combine more di-
rectorships than allowed under the pre-
vious sub-paragraph, taking into account
individual circumstances and the nature,
scale and complexity of the investment
firm’s activities.

3. Member States shall require invest-
ment firms to take into account diversi-
ty as one of the criteria for selection of
members of the management body. In
particular taking into account the size
of their management body, investment
firms shall put in place a policy promoting
gender, age, educational, professional
and geographical diversity on the ma-
nagement body.

4. ESMA shall develop draft regulatory
standards to specify the following:

(a) the notion of sufficient time commit-
ment of a member of the management
body to perform his functions in relation
to the individual circumstances and the
nature, scale and complexity (...)

ESMA shall submit those draft regulatory
technical standards to the Commission
by 31 December 2014.

(delete)

3. Member States shall require invest-
ment firms to take into account diversi-
ty as one of the criteria for selection of
members of the management body as
well as to intfroduce a women’s quota
of 40 % in their management bodies by
1January 2015 at the latest. In particular
taking into account the size of their ma-
nagement body, investment firms shall
put in place a policy promoting gender,
age, educational, professional and geo-
graphical diversity on the management
body and disclose this strategy at least
once a year.

(...)

4. ESMA shall develop draft regulatory
standards to specify the following:

(a) the notion of sufficient time commit-
ment of a member of the management
body to perform his functions in relation
to the individual circumstances and the
nature, scale and complexity (...)

ESMA shall submit those draft regulatory
technical standards to the Commission
6 months after this Directive has come
into force at the latest.
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Reason:

the AK is decidedly in favour of restricting
the mandates of board members and su-
pervisory board members as this ensures
more time and quality within internal su-
pervisory bodies. This shall also apply to
group-intern supervisory board functions.
The draft in question provides for com-
petent authorities to allow individual
members, taking into account specific
circumstances, and the nature, scale and
complexity of the firm’s business, to as-
sume more than the functions referred to
above, so that any further exemption rule
does not appear to be necessary.

In the Green Paper on Corporate Go-

Article 12 Assessment period
European Commission

(...)

5. If the competent authorities do not op-
pose the proposed acquisition within the
assessment period in writing, it shall be
deemed as approved.

6. The competent authorities may {...)

Reason:

the decision on granting authorisation
to an investment firm by another per-
son may have a significant effect on the
financial stability of a country. Therefore,
such a decision should not be appro-
ved of upon expiry of the period, but by
express notification.

vernance, the AK already requested a
uniform women’s quota of 40 % on ma-
nagement and supervisory boards. In
terms of a targeted measure, this reque-
st, in combination with clearly defined
aims towards a better and more diverse
management and supervisory structure,
is indispensable.

The necessary details, which will be de-
cided by legal act by the European Com-
mission at the proposal by ESMA, should
- within the meaning of efficiently imple-
menting this Directive - be available clo-
ser to the time.

Amendment Application

(...

5. If the competent authorities decide in
favour of an authorisation, they will in-
form the interested acquisitor by notifi-
cation after the expiry of the assessment
period at the latest.

6. The competent authorities may {...)
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Article 13 Assessment

European Commission

3. Member States shall neither impose
any prior conditions in respect of the
level of holding that must be acquired
nor allow their competent authorities
to examine the proposed acquisitions
in terms of the economic needs of the
market.

(...)

Reason:

in view of the great significance of these
criteria (for example with regard to the
concentration of the market or financi-
al stability in a country) these must be
allowed to flow into the assessment.

Article 16 Organisational requirements

European Commission

1. The home Member State shall require
that investment firms comply with the
organisational requirements set out in
paragraphs 2 to 8 and in Article 17.

2. An investment firm shall establish
adequate policies and procedures suf-
ficient to ensure compliance of the firm
including its managers, employees and
tied agents with its obligations under
the provisions of this Directive as well

Amendment Application

(delete)

(...)

Amendment Application

1. The country, on whose territory
services are provided by an invest-
ment firm, requires that investment
firms comply with the organisation re-
quirements set out in paragraphs 2 to
8 and in Article 17. Close cooperation
between the country of origin and the
country of destination has to be en-
sured.

2. An investment firm shall establish
by comprehensive strategies and pro-
cedures to ensure compliance of the
firm including its managers, employees
and tied agents with its obligations un-
der the provisions of this Directive as
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as appropriate rules governing perso-
nal transactions by such persons.

3. An investment firm shall maintain
and operate effective organisational
and administrative arrangements with
a view to taking all reasonable steps
designed to prevent conflicts of interest
as defined in Article 23 from adversely
affecting the interests of its clients.

4. An investment firm shall take reaso-
nable steps to ensure continuity and
regularity in the performance of invest-
ment services and activities. To this end
the investment firm shall employ ap-
propriate and proportionate systems,
resources and procedures.

5. An investment firm shall ensure,
when relying on a third party for the
performance of operational functions
which are critical for the provision of
continuous and satisfactory service to
clients and the performance of invest-
ment activities on a continuous and
satisfactory basis, that it takes reaso-
nable steps to avoid undue additional
operational risk. Outsourcing of impor-
tant operational functions may not be
undertaken in such a way as to impair
materially the quality of its internal con-
trol and the ability of the supervisor to
monitor the firm’s compliance with all
its obligations.

6. An investment firm shall arrange for
records to be kept of all services and
transactions undertaken by it which
shall be sufficient to enable the com-
petent authority to monitor compliance
with the requirements under this Direc-
tive, and in particular to ascertain that
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the investment firm has complied with
all obligations with respect to clients or
potential clients.

7. Records shall include the recording
of telephone conversations or electro-
nic communications involving, at least,
transactions concluded when dealing
on own account and client orders when
the services of reception and transmis-
sion of orders and execution of orders
on behalf of clients are provided.
Records of telephone conversations or
electronic communications recorded in
accordance with sub-paragraph 1 shall
be provided to the clients involved upon
request and shall be kept for a period
of three years.

(...)

9. An investment firm shall, when hol-
ding funds belonging to clients, make
adequate arrangements to safeguard
the client's rights and, except in the
case of credit institutions prevent the
use of client funds for its own account.

(...)

the investment firm has complied with
all obligations with respect to clients or
potential clients.

On providing the service pursuant to
Article 25(1 and 2), the investment firm
is obliged to hand over to clients and
potential clients without delay any re-
cords prepared (investor profile).

6 (a) (new) The investment firm is obli-
ged to offer their clients the option of
recording telephone conversations and
to obtain approval as defined in Data
Protection Directive 94/46/EC. All re-
cords may only be used for the purpo-
se of evidence and legal enforcement
in respect of the contents of the orders.

7. Records shall include the recording
of telephone conversations or electro-
nic communications involving, at least,
transactions concluded when dealing on
own account and client orders when the
services of reception and transmission of
orders and execution of orders on behalf
of clients are provided.

Records of telephone conversations or
electronic communications recorded in
accordance with sub-paragraph 1 shall
be provided to the clients involved upon
request and shall be kept for a period of
ten years.

(...)

9. An investment firm shall, when hol-
ding funds belonging to clients, make
adequate arrangements to safeguard
the client's rights and (delete) prevent the
use of client funds for its own account.
(...)
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Reason:

the ties to the country where the services
are provided are justified because the
country of destination is better equipped
to determine any local infringements.
Apart from that, the formulation does by
no means exclude ensuring the require-
ments by the country of origin. The fol-
lowing Amendment Applications aim at a
clearer formulation of these sensitive pro-
visions. The amendment of paragraph 9
is fo ensure that client funds are not used
for own accounts, in particular by credit
institutions.

Concerning investor protection, a manda-
tory regulation to hand over all records to
the client, is indispensable from the point
of view of consumers. In the past, many
consumers did not receive their investor

Article 17 Algorithmic trading

European Commission

profile or any records on their invest-
ment recommendations. A mandatory
regulation to provide clients with such
records would significantly facilitate
the provability in case of any disputes.
Telephone records touch on the secre-
cy of communication and thereby the
Charter of Fundamental Rights of the
EU. Against this background, approval
within the meaning of the Data Pro-
tection Directive is required. In view of
the protection of employees, an explicit
restriction of the purpose of use seems
to be essential. Extending the retention
period to 10 years is necessary to en-
sure that investors can actually enforce
their rights after a loss has occurred.

Amendment Application

1a (new)

An investment firm that engages in al-
gorithmic trading must be subject to
a separate authorisation procedure.
Thereby it has to show in a clear and
understandable manner, which bene-
fits for the economy as a whole result
from its activities, and that no negative
effects such as increased voldatility, put-
ting the stability of the financial market
at risk, or distortion of prices derives
from its activities. If this is not proven
in a clear and understandable manner,
the authorisation of such an investment
firm must be prohibited. The European
Commission is preparing a proposal for
a list of possible macroeconomic posi-
tive and negative effects through algo-
rithmic trading.

AK position on the Proposal for a Markets in Financial Instruments Directive to abolish Directive
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1. An investment firm that engages in
algorithmic trading, shall have in place
effective systems and risk controls to en-
sure that its trading systems are resilient
and have sufficient capacity, are subject
to appropriate trading thresholds and
limits and prevent the sending of erro-
neous orders or the system otherwise
functioning in a way that may create or
contribute to a disorderly market.

2. An investment firm that engages in al-
gorithmic trading shall at least annually
provide to its home Competent Authority
a description of the nature of its algo-
rithmic trading strategies, details of the
trading parameters or limits to which the
system is subject, the key compliance
and risk controls that it has in place to
ensure the conditions in paragraph 1 are
satisfied and details of the testing of its
system.

A competent authority may at any time
request further information from an in-
vestment firm about its algorithmic tra-
ding and the systems used for that tra-
ding.

1. An investment firm that engages in algo-
rithmic trading shall have in place effective
systems and professional risk controls to
ensure that its trading systems are resilient
and have sufficient capacity, are subject to
comprehensive tfrading thresholds and li-
mits and prevent the sending of erroneous
orders or the system otherwise functioning
in a way that may create or contribute to
a disorderly market or speculations which
are damaging for the economy as a
whole.

2. An investment firm that engages in al-
gorithmic trading shall on a monthly basis
provide to its home Competent Authority a
description of the nature of its algorithmic
trading strategies, details of the trading
parameters or limits to which the system
is subject, the key compliance and risk
controls that it has in place to ensure the
conditions in paragraph 1 are satisfied and
details of the testing of its system. Apart
from that it proves once a month that its
activities have not resulted in negative
effects on the market and to the eco-
nomy as a whole (as recorded in a list
by ESMA). A competent authority may at
any time request further information from
an investment firm about its algorithmic
trading and the systems used for that tra-
ding. If this information is not made availa-
ble or if the review of this information by
the authorities provides a negative result,
the activity of this investment firm has to be
prohibited.
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4. An investment firm that provides direct 4. An investment firm that provides di-
electronic access to a trading venue, |...) rect electronic access to a trading ve-
nue, (...)
4 a (new)

An investment firm takes all techni-
cal and organisational measures to
collect a Financial Transaction Tax. It
ensures the settlement of this tax as
soon as the relevant legal regulation
has come into force.

4 b (new)

High Frequency Trading, a special
form of algorithmic trading, is prohi-
bited. ESMA is preparing a proposal
for a definition of this special form of
trading.

4 c (new)

ESMA prepares an annual report on
algorithmic trading. This report con-
tains a list of investment firms, their
business model and an impact as-
sessment of its activities on the mar-
ket concerned in particular and the
economy as a whole in general. This
report must be submitted to the Eu-
ropean Commission, the Council and
the Parliament. In case of increased
risks or a lack of macroeconomic be-
nefit, it is necessary to impose a gene-
ral ban on this practice.

(-..)

Reason:

algorithmic trading needs to be scrutinized; each individual business model, which
after all this concerns machine-controlled otherwise has to be banned; the same
trading on a large scale, which quasi “au- applies if it would trigger increased di-
tomatically” determines important data of sturbances of the market or even put the
our economic life, which means that pri- stability of the market at risk.

ce developments - if at all - can only be
understood by a small highly specialised
group of experts. The macroeconomic be-
nefit of this practice is fundamentally que-
stionable; it must therefore be proven for

www.akeuropa.eu AK position on the Proposal for a Markets in Financial Instruments Directive to abolish Directive
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Article 19 Specific requirements for MTFs

European Commission

(...)

3. Member States shall require that in-
vestment firms or market operators ope-
rating an MTF to have arrangements to
identify clearly and manage the potential
adverse consequences, operation of the
MTF or for its participants, of any conflict
of interest between the interest of the MTF
its owners or its operator and the sound
functioning of the MTF.

(...)

5. Member States shall ensure that Arti-
cles 24, 25, 27 and 28 are not applica-
ble to the transactions concluded under
the rules governing an MTF between its
members or participants or between the
MTF and its members or participants in
relation to the use of the MTF. {...)

Reason:

These provisions increase the safety of
securities trading. They should therefore
also apply to the transactions depicted
in the proposal. Apart from that, trading
on an MTF must be subject to the provisi-
ons of the trade in the same way as tra-
ding on regulated markets. In any case,
it should be considered to abolish these
trading venues (MTF und OTF). After all,
permitting MTFs was also the start for an
excessive fragmentation of the market,
accompanied by regulatory arbitrage.

Amendment Application

(...)

3. Member States shall require that in-
vestment firms or market operators ope-
rating an MTF to have arrangements to
identify clearly and manage the poten-
tial adverse consequences, operation
of the MTF or for its participants, of any
conflict of interest between the interest
of the MTF its owners or its operator and
the sound functioning of the MTF.
These arrangements are specified by
ESMA.

(...)

(delete)
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Article 20 Specific requirements for OTFs

European Commission Amendment Application

1. Member States shall require ... Delete (entire Article)

Reason:

there are pros and cons for creating tions and less regula'fed MTFs to even
a further category of regulated tra- less regulated OTFs. There is a danger
ding venues. Maybe, it is possible that the in any case the very high tra-
to make currently opaque market ding frequency and the very high volu-
structures and off-market transac- me of open derivative positions will rise
tions more transparent. On the other again. Therefore, opaque market struc-
hand, this would fragment the mar- tures and OTC transactions have to be
ket even further. And, there is the ad- banned (see Article 20a new).

ditional attraction to transfer transac-

New Article 20a (new) Ban on unregulated trading venues
European Commission Amendment Application

Trading taking place off regulated
trading venues has to be diverted to
regulated trading venues; otherwise
it has to be banned. Member States
shall ensure that unregulated trading
venues are banned on their territory.

Reason:

it must be the aim to provide a legal
framework for investment services.
The reverse order, namely that mar-
ket developments provide the scope
for regulation would consequently re-
quire a continuous revision of the pre-
sent Directive.

www.akeuropa.eu AK position on the Proposal for a Markets in Financial Instruments Directive to abolish Directive
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Article 23 Conflicts of interest

European Commission

1. Member States shall require invest-
ment firms to take all steps,...

2. Where organisational or admini-
strative arrangements made by the
investment firm in accordance with
Article 16(3) to manage conflicts of in-
terest are not sufficient to ensure with
reasonable confidence, that risks of
damage to client interests will be pre-
vented, (...)

The Commission shall be empo-
wered to adopt by means of delega-
ted acts in accordance with Article 94
measures to:

(a) to define the steps that investment
firms might reasonably be expected to
take to identify, prevent, manage and/
or disclose conflicts of interest when
providing various investment and an-
cillary services and combinations the-
reof;

(...)

Reason: changes would make rules
clearer.

Amendment Application

1) Member States shall require invest-
ment firms to take comprehensive
steps,...

2. Where organisational or admini-
strative arrangements made by the
investment firm in accordance with
Article 16(3) to manage conflicts of in-
terest are not sufficient to ensure that
risks of damage to client interests will
be prevented in a sustainable man-
ner, (...)

The Commission shall be empo-
wered to adopt by means of delega-
ted acts in accordance with Article 94
measures to:

(a) to define the steps that investment
firms have to fulfil to take to identify,
prevent, manage and/or disclose
conflicts of interest and ancillary ser-
vices and combinations thereof;

(...)
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Section Il - Provision to ensure investor protection

Article 24 General principles and information to clients

Art 24 (3)

European Commission

3. Appropriate information shall be
provided to clients and potential cli-
ents about:

- the investment firm and its services:
when investment advice is provided
information shall specify whether the
advice is provided on an independent
basis and whether it is based on a
broad or on a more restricted ana-
lysis of the market and shall indicate
whether the investment firm will provi-
de the client with the on-going assess-
ment of the suitability of the financial
instruments recommended to clients;
(...)

Reason:

the proposed regulation is incomplete
as clients also want to know whether
the on-going assessment of the suita-
bility is binding and contractually gua-
ranteed. Before, it was often the case
in Austria that such an on-going as-
sessment was only promised verbally,
and no legal entitlement existed. Many
small investors relied on the verbal pro-
mise.

Amendment Application

3. Appropriate information shall be
provided to clients and potential clients
about:

- the investment firm and its services:
when investment advice is provided in-
formation shall specify whether the ad-
vice is provided on an independent ba-
sis and whether it is based on a broad
or on a more restricted analysis of the
market and shall indicate whether the
investment firm will provide the client
with the on-going assessment of the
suitability of the financial instruments
recommended to clients or whether
this on-going assessment of the sui-
tability will not take place;

(--.)
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Article 24 (5)

European Commission

5. When the investment firm informs the
client that investment advice is provided
on an independent basis, the firm

i) ...

ii) shall not accept or receive fees, com-
missions or any monetary benefits paid
or provided by any third party or a person
acting on behalf of a third party in relation
to the provision of the service to clients.

Reason:

only providing information concerning
independence is an expression of an
inadequate regulatory system as the re-
gulation on commissions is dependent
on the information given to clients.

Article 24 (7)

European Commission

7. When an investment service is offered
together with another service or product
as part of a package or as a condition
for the same agreement or package, the
investment firm shall inform the client
whether it is possible to buy the different
components separately and shall provide
for a separate evidence of the costs and
charges of each component.

Amendment Application

5. When the investment firm provides the
client with independent investment ad-
vice,

i...

ii) shall not accept or receive fees, com-
missions or any monetary benefits paid
or provided by any third party or a person
acting on behalf of a third party in relation
to the provision of the service to clients.

Amendment Application

7. When an investment service is offered
together with another service or product
as part of a package or as a condition
for the same agreement or package, the
investment firm shall inform the client
whether it is possible to buy the different
components separately and shall provi-
de for a separate evidence of the costs
and charges of each component.

A coupling product or a product com-
bination of investment and savings
products may not be offered to small
investors.
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ESMA shall develop by [I at the latfest,
and update periodically, guidelines for
the assessment and the supervision of
cross-selling practices indicating, in par-
ticular, situations in which cross-selling
practices are not compliant with obliga-
tions in paragraph 1.

Reason:

savings products, which are subject to
deposit protection and securities that for
example securitize rights to claim (such
as bonds) or co-owner rights (for exa-
mple share certificates in an investment
fund), do not only have basically different
legal and factual characteristics; they are
also aimed at private investors with dif-
ferent expectations as to risk and yield.
Savings products are suitable for small
investors who are risk averse; invest-
ment products are suitable for investors,
who are willing to take a greater risk.
The combination of two products with
greatly different risk-yield profiles unites

ESMA shall develop by [I at the latest,
and update periodically, guidelines for
the assessment and the supervision
of cross-selling practices indicating,
in particular, situations in which cross-
selling practices are not compliant
with obligations in paragraph 1.

product characteristics, which do not
belong together. Ultimately, in particu-
lar small investors find it impossible to
make a risk-oriented product selection
in respect of the coupling products re-
ferred to. There is also reason to fear
that for example the combination of
“secure” (savings deposit) and “ris-
ky” (equity fund) products results in
small investors falsely rating a product
mix as “secure”. Combined products
neither fulfil the basic requirement of
transparency, nor the primacy of sim-
plicity (simple product); therefore they
may be overall rated as unsuitable for
small investors.

Article 25 Assessment of suitability and appropriateness and reporting to clients

Article 25 (2)

European Commission

2. Member States shall ensure that invest-
ment firms, when providing investment
services other than those referred to in
paragraph 1 ask the client or potential cli-
ent to provide information regarding his
knowledge and experience in the invest-
ment field relevant to the specific type of
product or service offered or demanded
so as to enable the investment firm to
assess whether the investment service or
product envisaged is appropriate for the
client.

Amendment Application

2. Member States shall ensure that in-
vestment firms, when providing invest-
ment services other than those referred to
in paragraph 1 obtain from the client or
potential client the necessary information
regarding his knowledge and experience
in the investment field relevant to the spe-
cific type of product or service offered or
demanded so as to enable the investment
firm to assess whether the investment ser-
vice or product envisaged is appropriate
for the client.
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Where the investment firm considers
on the basis received under the previ-
ous subparagraph 1 that the product or
service is not appropriate to the clients
or potential clients, the investment firm
shall warn the client or potential client.
This warning may be provided in a
standardised format.

Where clients or potential clients do not
provide the information referred to un-
der the first subparagraph, or where
they provide insufficient information
regarding their knowledge and expe-
rience, the investment firm shall warn
them that the firm is not in a position
to determine whether the service or
product envisaged is appropriate for
them. This warning may be provided in
a standardised format.

Reason:

the formulation in the text of the Directive
should be harmonised in paragraph 1
and 2, as the appropriateness test also
requires a certain quality of information.
In our opinion, the current term “ask” is
too non-committal and inappropriate.

Article 25 (3) Execution only

European Commission

3. Member States shall allow investment
firms when providing investment services
that only consist of execution or the re-
ception and transmission of client orders
with or without ancillary services, with the
exclusion of the ancillary service speci-
fied in Section B (1) of Annex 1 to provide
those investment services to their clients
without the need to obtain the informa-
tion or make the determination provided
for in paragraph 2 where all the following
conditions are met:

(...)

Where the investment firm...

...or potential clients. (delete)

Where the clients ...

... is appropriate for them. (delete)

Amendment Application

3. Member States shall allow investment
firms when providing investment services
that only consist of execution or the re-
ception and transmission client orders
with or without ancillary services, with the
exclusion of services to small investors,
and of the ancillary service specified in
Section B (1) of Annex 1 to provide those
investment services to their clients wit-
hout the need to obtain the information
or make the determination provided for
in paragraph 2 where all the following
conditions are met:

(...)
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Reason:

due to the fact that also simple saving de-
posits and bonds, which require little ex-
planation, have over the years been con-
verted to complicated product variants
(structured deposits, structured bonds)
in the product differentiation process,
the BAK regards the differentiation into
complex and non-complex products as
being out of date. Small investors should

always be able to expect a higher level of
service. In view of the execution-only pro-
vision, an exception should be made for
small investors so that these services will
also be subject to appropriateness test.

Article 25 (a) (new) Presumption of a causal connection

European Commission

Reason:

practice shows time and again that in parti-
cular non-professional clients do not always
have a concrete idea of the product they
have been offered, not least because the
investment firm does not or does not ade-
quately meet its information obligations.
The consequence with regard to the legal
enforcement of claims for damages is that
information not conforming to the Directive
- such as the failure to inform about risks -

Amendment Application

Member States shall ensure that invest-
ment firms when providing investment
services as defined in this paragraph,
are liable to non-professional clients
for providing an investment service that
does not conform to the Directive, in
particular in respect of existing conflicts
of interest, infringement against the ob-
ligation to act in the best interest of the
client, against the information obligati-
on or the obligation to conduct a suita-
bility and appropriateness test, unless
the investment firm supplies proof that
the client, even if the investment service
had conformed to the Directive, would
not have taken a different investment
decision.

is regarded as not being the cause for the
investment decision. A legal presumption
according to which in case of investment
services, which do not conform to the Di-
rective, the causal connection for the invest-
ment decision is presumed, resolves this
problem. At the same time, such a regula-
tion also has a general preventive effect as
investment firms have to take into account
that non-professional clients will find it ea-
sier to enforce any claims for damages.
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Article 30 Transactions executed with eligible counterparties

European Commission

(...)

2) Member States shall recognise as eligi-
ble counterparties for the purposes of this
Article investment firms, credit institutions,
(...) national governments and their cor-
responding offices including public bodies
that deal with public debt at national level,
central banks and supranational organisa-
fions.

(...)

Reason: the inappropriateness of this clas-
sification for the authorities referred to has
already been announced in the recital, a
fact we want to refer to at this point.

Amendment Application

(...)

2) Member States shall recognise as eli-
gible counterparties for the purposes of
this Article investment firms, credit insti-
tutions, (...) national governments and
their corresponding offices including
public bodies that deal with public debt
at national level, central banks and su-
pranational organisations.

However, municipal authorities and
regional administrative bodies have
to be exempt.

(...)

Article 31 Monitoring of compliance with the rules of the MTF or the OTF and with other

legal obligations
European Commission

1. Member States shall require that in-
vestment firms and market operators
operating an MTF or OTF establish and
maintain effective arrangements and
procedures, relevant to the MTF or OTF
for the regular monitoring of the compli-
ance by its users or clients. Investment
firms and market operators operating
an MTF or an OTF shall monitor the
transactions undertaken by their users
or clients under their systems in order to
identify breaches of those rules, |(...)

Amendment Application

1. Die Member States shall require that
investment firms and market operators
operating trading venues establish and
maintain effective arrangements and
procedures relevant to the trading ve-
nues for the regular monitoring of the
compliance by the users or clients of the
trading venue. Investment firms and
market operators operating the trading
venues shall monitor the transactions
undertaken by their users or clients un-
der their systems in order to identify bre-
aches of those rules, |(...)

1(a)(new) Member States shall ensure
that investment firms and market ope-
rators, operating a trading venue, re-
cord their transaction to ensure identi-
fication of the client (“trade marking”).
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2. Member States shall require investment
firms and market operators operating an
MTF or OTF to report significant breaches
of its rules or disorderly trading conditions
or conduct that may involve market abuse
to the competent authority.

Member States shall also require invest-
ment firms and market operators opera-
ting an MTF or an OTF to supply the re-
levant information without delay to the
authority competent for the investigation
and prosecution of market abuse and to
provide full assistance to the latter in inve-
stigating and prosecuting market abuse
occurring on or through its systems.

Reason:

each breach must be subject to repor-
ting in order to exclude any discretion
as to what is serious and what is nof.
“Trade marking” is necessary to provide
the competent authority with informati-
on as to how many orders have been
placed by machines and how many by
persons and to which extent computer-
controlled trading is responsible for any
market distortion.

Article 35 SME growth markets

European Commission

Member States shall provide that...

Reason:

this provision does not concern a spe-
cial form of MTFs whose general pur-
pose it is to promote SMEs (as could
be concluded from the headline), but:
“the maijority of issuers whose financi-
al instruments are admitted to trading
on the market are small and medium-
sized enterprises.” Hence, “small” fi-

AK position on the Proposal for a Markets in Financial Instruments Directive to abolish Directive
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2. Member States shall require invest-

ment firms and market operators opera-
ting a trading place to report significant
breaches of its rules or disorderly trading
conditions or conduct that may involve
market abuse to the competent authority
(delete).
Member States shall also require invest-
ment firms and market operators opera-
ting trading venues to supply the relevant
information without delay to the authority
competent for the investigation and pro-
secution of market abuse and to provide
full assistance to the latter in investigating
and prosecuting market abuse occurring
on or through its systems.

Amendment Application

Delete (entire Article)

nancial enterprises are also included.
There is reason to fear a loophole, which
in particular financial institutions might
use to “soften” the MTF Regulation. It
must be the aim to reduce the number
of authorised trading venues to make
efficient regulation to be possible in the
first place.
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Article 36 Freedom to provide investment services and activities

European Commission

1. (...) Member States shall not impose any
additional requirements on such an invest-
ment firm or credit institution in respect of
the matters covered by this Directive.

(...)

6. Member States shall, without further le-
gal or administrative requirement, allow
investment firms and market operators
operating MTFs and OTFS from other Mem-
ber States, to provide appropriate arran-
gements on their territory so as to facilitate
access to and use of their systems by re-
mote users or participants established in
their territory.

(...)

Reason:

maintaining the stability of the financial mar-
ket must be the upmost priority. Should this
be put at risk in a country, where a certain
investment service has been authorised, the
Member State must be able to take appro-
priate steps.

Amendment Application

1. (...) Member States may impose additi-
onal requirements on such an investment
firm or credit institutions in respect of the
matters covered by this Directive if this is
required to maintain the stability of the
financial market or to prevent excessive
speculation, which has a negative effect
on the economy as a whole. This measu-
re must be accompanied by information
and the provision of reason to ESMA.

(...)

6. Member States shall (delete) allow in-
vestment firms and market operators ope-
rating MTFs and OTFs from other Member
States, to provide appropriate arrange-
ments on their territory so as to facilitate ac-
cess to and use of their systems by remote
users or participants established in their
territory. If this is required to maintain the
stability of the financial market or prevent
excessive speculation, which has a nega-
tive effect on the economy as a whole,
legal or administrative requirements, in-
cluding the rejection of access, may be
imposed.

(...)
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Article 38 Access to regulated markets

European Commission

(...)

2. Member States shall not impose any
additional regulatory or administrative re-
quirements in respect of matters covered
by this Directive, on investment firms exer-
cising the right conferred by paragraph 1.

Reason:

transparency regarding market participants
must also exist with regard to regulated
markets. If the stability of the financial mar-
ket is af risk the Member State concerned
must be able to take appropriate action.

Article 41 Establishment of a branch

European Commission

1)...
(d) ... sufficient initial capital is at free dispo-
sal of the branch;

(...)

(f) the third country where the third country
firm is established has signed an agreement
with the Member State where the branch
should be established, which fully complies
with the standards laid down in Article 26 of
the OECD Model Tax Convention on income
and on capital and ensures an effective ex-
change of information on tax matters, inclu-
ding, if any, multilateral tax agreements;

Amendment Application

(...)

2. Access of an investment firm to the re-
gulated market of another Member State is
subject to reporting. Member States shall
impose additional regulatory or admini-
strative requirements in respect of matters
covered by this Directive, on investment
firms exercising the right conferred by para-
graph 1if the stability of the financial market
is at risk.

Amendment Application

1)...

(d) ...the branch must comply with the
same requirements concerning the initial
capital as an investment firm from another
Member State.

(...)

(f) the branch must be subject to the same
taxation in the country of destination as
other investment firms with corresponding
business model.

An effective exchange of information on tax
matters, including, if any, multilateral tax ag-
reements must also take place.
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2. Member States shall require that a third
country firm intending to provide invest-
ment services or activities together with
any ancillary services to retail clients in
those Member States’ territory shall esta-
blish a branch in the Union.

3) The Commission may adopt a decision
in accordance with the procedure refer-
red to in Arficle 95 in relation to a third
country if the legal and supervisory arran-
gements of that third country ensure that
firms authorised in that third country (...)
and that third country provides for equiva-
lent reciprocal recognition of the pruden-
tial framework applicable to investment
firms authorised in accordance with this
Directive.

The prudential framework of a third coun-
try may be considered equivalent where
that framework fulfils all the following
conditions:

(a) firms providing investment services
and activities in that third country are
subject to authorisation and to effective
supervision and enforcement on an on-
going basis;

2. Member States shall require that a third
country firm providing investment ser-
vices in its territory shall, in any event,
establish a branch in the Union.

3) The Commission may adopt a decision
in accordance with the procedure referred
to in Article 95 in relation to a third country
if the legal and supervisory arrangements
of that third country ensure that firms
authorised in that third country (...) and
that third country provides for equivalent
reciprocal recognition of the prudential
framework applicable to investment firms
authorised in accordance with this Direc-
tive. In the Member State’s territory (in
the same way as other investment firms
with corresponding business model) the
branch is subject to the provisions of the
present Directive and all other European
and national regulations.

The prudential framework of a third coun-
try may be considered equivalent where
that framework fulfils all the following
conditions:

(a) firms providing investment services
and activities in that third country are
subject to authorisation and to effective
supervision and enforcement on an on-
going basis, which is at least equivalent
to that of the country of destination or to
European provisions;
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(b) firms providing investment services and
activities in that third country are subject to
sufficient capital requirements and appro-
priate requirements, applicable to share-
holders and members of their management
body;

(c) firms providing investment services and
activities are subject to adequate organisa-
tional requirements in the area of internal
control functions;

(d) it ensures market transparency and inte-
grity by preventing market abuse in the form
of insider dealing and market manipulation.

Reason:

the problem of tax evasion and escaping
into tax exile as well as regulatory arbitrage
by means of constructions with third coun-
tries must be tackled as a matter of urgency.
Under no circumstances must the options
of bypassing tax obligations be extended
again. In addition, such incomplete regulati-
ons would result in unfair competition at the
expense of EU investment service providers.

(b) firms providing investment services and
activities in that third country are subject to
sufficient capital requirements and appro-
priate requirements, applicable to share-
holders and members of their management
body; which are at least equivalent to those
of the country of destination or to European
provisions;

(c) firms providing investment services and
activities are subject to adequate organisa-
tional requirements in the area of internal
control functions, which are at least equiva-
lent to those of the country of destination
or to European provisions;

(d) it ensures market transparency and infe-
grity by preventing market abuse in the form
of insider dealing and market manipulation,
which are at least equivalent to those of
the country of destination or to European
provisions.

(...)

Therefore the rules - in accordance with the
Amendment Application have to be speci-
fied in more detail. Terms such as “appropri-
ate” or “sufficient” are too vague and have
to be rejected.
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Article 42 Obligation to provide information

European Commission

(d) information about the initial capital at
free disposal of the branch.

Reason:

the proposed change results from rea-
sons to maintain the stability of the finan-
cial market.

Article 43 Granting of the authorisation

European Commission

(...)

2. The branch of the third country firm
authorised in accordance with para-
graph 1, shall comply with the obliga-
tions laid down in Articles 16, 17, 23, 24,
25, 27, 28(1) and 30 of this Directive and
in Articles 13 to 23 of Regulation (EU) No.
.../... IMiFIR] and the measures adopted
thereto and shall be subject to the super-
vision of the competent authority in the
Member State where the authorisation
was granted.

Member States shall not impose any
additional requirements on the organi-
sation and operation of the branch in re-
spect of matters covered by this directive.

Reason:

exemptions from MiFID or MiFIR damage
fair competition and the stability of the fi-
nancial market.

Amendment Application

(d) information about the initial capital
of the branch and the maximum le-
verage that shall be carried out in the
coming financial year.

Amendment Application

(...)

2. The branch of the third country firm
authorised in accordance with para-
graph 1, shall comply with all obligations
of this Directive and of Regulation (EU)
No. .../... [MiFIR] and the measures ad-
opted thereto and shall be subject to the
supervision of the competent authority in
the Member State where the authorisati-
on was granted.

Member States may, if it is required to
maintain financial stability, impose ad-
ditional requirements on the organisa-
tion and operation of the branch in re-
spect of matters covered by this directive.
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Article 44 (new) Provision of services in other Member States

European Commission

1. A third country firm authorised in ac-
cordance with Article 43 shall be able to
provide the services and activities in other
Member States of the Union without the
establishment of new branches. {...)

Reason:

Member States must - in accordance with
the specific situation of their country - be
granted the same right to inspection as
the “first” Member State. In this context, the
public interest in maintaining the stability of
the financial market takes precedence over
the free movement of services. Apart from
that, the proposed cooperation procedure
involves considerable time and effort and
requires the preparation of an additional
procedure, making the regulation ponde-
rous and inefficient.

Article 46 Withdrawal of authorisations

European Commission

The competent authority which granted
an authorisation under Article 43 may wi-
thdraw the authorisation issued to a third
country where such a firm:

(...)

d) has seriously and systematically infrin-
ged the provisions
(...)

Amendment Application

Complete deletion of this Article and re-
place:

Art 44 (new)

A third country firm intending to provide
services and activities in other Mem-
ber States of the EU is subject to a new
authorisation procedure as defined in
Article 43.

Amendment Application

The competent authority which granted
an authorisation under Arficle 43 resp.
the authority of the host Member State
must withdraw the authorisation issued to
a third country where such a firm:

(...)

d) has more than twice infringed the pro-
visions

(...)
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Reason:

infringing several times the provisions of
the Directives is sufficient to justify a wi-
thdrawal of the authorisation, and neces-
sary to ensure the stability of the financial
market in the public interest. The authority
of the Host Member State itself must have
the option of taking immediate action.

Title Il - Regulated markets

Article 47 Authorisation and applicable law

European Commission

1) Member States shall reserve autho-
risation as a regulated market to those
systems ...

(...)

5)...

Reason:

Due to the fact that this concerns a central
public interest this option has to be pro-
vided.

Amendment Application

1.(...)

5)(...)
f (new) if this is required to maintain the
stability of the financial market.

Article 51 Systems resilience, circuit breakers and electronic trading

European Commission

1) Member States shall require a regulated
market to have in place effective systems,
procedures and arrangements to ensure
its trading systems are resilient (.. .) to en-
sure continuity of its services if there is any
unforeseen failure of its trading systems.

2. Member States shall require a regu-
lated market to have in place effective

AK position on the Proposal for a Markets in Financial Instruments Directive to abolish Directive

2004/39/EC

Amendment Application

1) Member States stipulate the appro-
priate measures in order to ensure that
all trading venues implement effective
systems, procedures and arrangements
to ensure its trading systems are resilient
(...) to ensure continuity of its services if
there is any unforeseen failure of its tra-
ding systems.

2. Die Member States stipulate the ap-
propriate measures in order to ensure



EUROPA

www.akeuropa.eu

systems, procedures and arrangements to
reject orders that exceed pre-determined
volume and price thresholds |(...) to be able
to cancel, vary or correct any transaction

3. Member States shall require a regulated
market to have in place effective systems,
(...) to limit the minimum tick size that may
be executed on the market.

4.(..)

Member States shall also require that the
regulated market set appropriate standards
regarding risk controls and thresholds on
trading through such access and is able to
distinguish and if necessary to stop orders
or trading by a person using direct electro-
nic access separately from or trading by the
member or participant.

(...)

Reason:

the term “requires” is based on out-of-date
presumptions regarding the “self-control in
the market”. Apart from that, the security
measures have to apply to all trading ve-
nues, hence also to MTFs and (in case of
authorisation, to which the BAK is opposed)
to OTFs. A retention period is necessary to

that all trading venues implement effective
systems, procedures and arrangements to
reject orders that exceed pre-determined
volume and price thresholds {(...) to be able
to cancel, vary or correct any transaction.

3. Member States stipulate the appropriate
measures in order to ensure that all tra-
ding venues implement effective systems,
(...) to limit the minimum tick size that may
be executed on the market.

4.(.)

Member States stipulate minimum stan-
dards that all trading venues set reliable
high standards regarding risk controls and
thresholds on trading through such access
and is able to distinguish and if necessary
to stop orders or trading by a person using
direct electronic access separately from or
trading by the member or participant. It
must be possible to assign the individual
trading activities to individual market par-
ticipants.

4 (a) (new) Member States require that all
trading venues have to maintain orders in
the order book for at least 24 hours.

(--.)

8. (new) Member States require that any
bid placed on the trading venue regar-
ding the purchase or sale of a product is
binding and has to be executed.

prevent any damaging market influence by
high-frequency trading. The new regulation
that only binding bids may be placed, pre-

vents the creation of “virtual” liquidity.
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Article 53 Suspension and removal of instruments from trading

European Commission

1. Without prejudice to the right of the
competent authority under Article 72(1)(d)
and € to demand suspension or removal
of an instrument from trading, the opera-
tor of the regulated market may suspend
or remove from trading a financial instru-
ment which no longer complies with the
rules of the regulated market unless such
a step would be likely to cause significant
damage to the investors’ interests or the
orderly functioning of the market.

Member States shall require |...)

Member States shall require that other
regulated markets, MTFs and OTFs tra-
ding the same financial instrument also
suspend or remove that financial instru-
ment from trading, (...)

2(..)

4. The Commission shall be empowered
to adopt delegated acts in accordance
with Article 94 to specify the list of cir-
cumstances constituting significant da-
mage to the investors’ interests and the
orderly functioning of the internal market
referred to in paragraphs 1 and 2 and to
determine issues relating to the non-dis-
closure of information about the issuer
or financial instrument as referred to in
paragraph 1.

Reason:

it must be possible to suspend trading in
substantiated cases without the require-
ment to clarify or contend difficult legal
issues because of unclear formulations.

Amendment Application

1. Without prejudice to the right of the com-
petent authority under Article 72(1)(d) and
(e), to demand suspension or removal of
an instrument from trading, the operator of
a trading venue may suspend or remove
from trading a financial instrument which
no longer complies with the rules of the re-
gulated market. (delete rest)

Member States shall require |...)

Member States shall require that other re-
gulated markets, MTFs and OTFs trading
the same financial instrument also sus-
pend or remove that financial instrument
from trading.

2.(..)

4. The Commission shall be empowered
to adopt delegated acts in accordance
with Article 94 to specify situations, which
constitute significant reasons for the da-
mage of the investor’s interest according
to paragraphs 1 and 2 (for example to
maintain the stability of the financial mar-
ket) and the orderly functioning of the in-
ternal market.
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Article 55 Access to the regulated market

European Commission

(...)

5. Member States shall ensure that the
rules on access to or membership of the
regulated market provide for the direct or
remote participation of investment firms
and credit institutions.

6. Member States shall, without further
legal or administrative requirements,
allow regulated markets from other
Member States to provide appropriate
arrangements on their territory so as to
facilitate access to and trading on those
markets by remote members or partici-
pants established in their territory.

(...)

Reason: access to remote participation
and the provision of the arrangements re-
ferred to must be at the discretion of the
Member State.

Amendment Application

(...)

5. Member States shall ensure that the
rules on access to a trading venue or the
membership to the trading venue provi-
de for the direct participation of investment
firms and credit institutions.

6. delete

..

Article 56 Monitoring of compliance with the rules of the regulated market and with

other legal obligations

European Commission

1. Member States shall require that regulated
markets establish and maintain effective ar-
rangements and procedures for the regular
monitoring of the compliance by their mem-
bers or participants with their rules. Regulated
markets shall monitor the transactions and
orders undertaken by their members or par-
ticipants under their systems in order to iden-
tify breaches of those rules disorderly trading
conditions or conduct that may involve market
abuse.

2. Member States shall require the operators
of the regulated markets to report significant
breaches of their rules

(...)

Amendment Application

1. Member States shall require that all trading
venues establish and maintain effective arran-
gements and procedures for the regular mo-
nitoring of the compliance by their members
or participants with their rules. Member States
control the trading venues in respect of moni-
toring the transactions and orders undertaken
by their members or participants under their
systems in order to identify breaches of those
rules disorderly trading conditions or conduct
that may involve market abuse.

2. Member States shall require the operators
of the regulated markets to report (delete) bre-
aches of their rules

(...)
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Reason:

the rule is aimed at the outdated pre-
sumption of “self-control of the market”.
All trading venues must be subject to the
same requirements to avoid regulatory
arbitrage. In the interest of stabilising the

Title IV - Position limits and reporting

Article 59 Position limits
European Commission

1. Member States shall ensure that regula-
ted markets, operators of MTFs and OTFs
which admit to trading or tfrade commodity
derivatives apply limits on the number of
contracts which any given market mem-
bers or participants can enter into over a
specific period of time or alternative arran-
gements with equivalent effect such as po-
sition management with automatic review
thresholds to be imposed in order to

(a) support liquidity,

(b) prevent market abuse,

(c) support orderly pricing and settlement
conditions.

financial markets, operators of regula-
ted markets should not have the discre-
tion to decide whether the reporting ob-
ligation applies.

Amendment Application

1. Member States shall require that re-
gulated markets, operators of MTFs and
OTFs which admit to trading or trade
commodity derivatives apply limits on the
number of contracts which any given mar-
ket members or participants can enter into
over a specific period of time. The limits
have to be reported to ESMA and shall be
controlled by it. ESMA sets for members
or market participants operating on diffe-
rent trading venues within the EU an ove-
rall limit which applies throughout the EU.
In order to ensure efficient control, ESMA
has to introduce a position management
with automatic review thresholds in order
to

(aa) (new) ensure the stability and the
continuous development of the financial
market,

(ab) (new) ensure the best possible sup-
port of a stable macroeconomic develop-
ment by trading derivatives for example
by defining and sanctioning “excessive
speculation”,

(a) support liquidity,

(b) prevent market abuse,

(c) support orderly pricing and settlement
conditions.

AK position on the Proposal for a Markets in Financial Instruments Directive to abolish Directive

2004/39/EC

39



EUROPA

www.akeuropa.eu

(...) taking account of the characteristics of
the underlying commodity market, inclu-
ding patterns of production, consumption
and transportation to market.

(...)

3. The Commission shall be empowered to
adopt delegated acts in accordance with
Article 94 to determine the limits or alter-
native arrangements on the number of
contracts ...

4. Competent authorities shall not impose
limits or alternative arrangements which
are more restrictive than those adopted
pursuant to paragraph 3 except in excepti-
onal cases where they are objectively justi-
fied and proportionate taking into account
the liquidity of the specific market and the
orderly functioning of the markets. The re-
strictions shall be valid for an initial period
not exceeding six months from the date of
its publication on the website of the rele-
vant competent authority. Such a restricti-
on may be renewed |...)

(...) taking account of the characteristics of
the underlying commodity market, inclu-
ding patterns of production, consumption
and transportation to market.

The option to the ex ante and ex post
exclusion of individual users and/or user
categories is to be provided. Concerning
the ex ante exclusion, ESMA shall pre-
pare a list for certain derivatives and cer-
tain traders.

This also contains a ban on accessing
pension funds, commodity index funds
and exchange-traded funds on deriva-
tive markets. A ban shall also be imposed
on trading against proprietary capital by
investment service providers also admi-
nistering client funds, and for systematic
internalisers with commodity derivatives.

(...)

3. The Commission shall be empowered to
adopt delegated acts in accordance with
Article 94 to determine the limits (delete)
on the number of contracts ...

4. Competent authorities are general-
ly permitted to impose limits which are
more restricted than those adopted pur-
suant to paragraph 3 to achieve the aims
referred to under paragraph 1. ESMA has
to be informed accordingly.

The restrictions shall be valid for an initial
period not exceeding six months from the
date of its publication on the website of the
relevant competent authority. Such a re-
striction may be renewed {...)
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Reason: it is inconclusive why deriva-
tives other than commodity derivatives
should not also be traded in accordance
with these provisions. Member States
must also be permitted - for example to
secure the stability of their financial mar-
ket - to introduce stricter provisions than
specified by the European Commission.
The ban of certain trader categories and
trading against proprietary capital with
commodity derivatives counteracts an

exclusively speculative interest in food
products and commodities. After all, it
has to be the aim to establish within the
EU a harmonised obligation to introduce
position limits. These position limits have
to be monitored by a central authority in
order to prevent bypassing them by tra-
ding on different trading venues (and the-
reby accumulating position limits).

Article 60 Position reporting by categories of traders

European Commission

1. Member States shall ensure that re-
gulated markets, MTFs, and OTFs which
admit to trading or trade commodity deri-
vatives or emission allowances or deriva-
tives thereof: (...)

The obligation laid down in point (a) shall
only apply when both the number of tra-
ders and their open positions in a given
financial instrument exceed minimum
thresholds.

2.(...)

Reason: see Article 59. As this only con-
cerns aggregated commodities, thres-
hold values do not make sense.

Amendment Application

1. Member States shall ensure that re-
gulated markets, MTFs, and OTFs which
admit to trading or trade derivatives or
emission allowances or derivatives the-
reof: (...)

) (new)
The competent authorities forward this
data to ESMA or the competent authori-
ties of other Member States on request.
(delete)

2.(...)
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Title V - Data reporting services

Article 61 Requirement for authorisation

European Commission

(1) Member States shall require that the pro-
vision of data reporting services described
in Annex 1, Section D as a regular occupa-
tion or business be subject to prior autho-
risation in accordance with the provisions
of this section. Such authorisation shall be
granted by the home Member State com-
petent authority designated in accordance
with Article 69.

Reason:

due to the fact that the entrusted underta-
kings fulfil special tasks - similar for exam-
ple to the security sector - under safeguar-
ding data protection and that they have to
ensure access free of discrimination, they
have to be subject to a special authorisa-
tion procedure and must fulfil appropriate

Article 62 Scope of authorisation

European Commission

1. The home Member State shall ensure
that the authorisation specifies the data
reporting service which the data reporting
service provider is authorised to provide. A
data reporting service provider seeking to
extend its business to additional data re-
porting services shall submit a request for
extension of its authorisation.

2.(..)

Reason: see Article 61

Amendment Application

(1) Member States shall require that the pro-
vision of data reporting services described
in Annex 1, Section D as a special occupa-
tion that in the public interest is subject to
the special conditions and requirements
on the reliability of the provider, and re-
quires the prior authorisation in accordance
with the provisions of this section. As to the
entrusted tasks, the service provider shall
operate as public agency. This authorisati-
on will be granted by ESMA.

(...)

requirements. As the undertakings are
operating beyond intergovernmental bor-
ders, the authorisation should be granted
by an EU authority (ESMA).

Amendment Application

1. The home Member State determines
(delete) the data reporting services, which
the data reporting service provider intends
to provide, and submits these for appro-
val to EMSA. A data reporting service pro-
vider seeking to extend its business to ad-
ditional data reporting services shall submit
a request for extension of its authorisation,
which also requires ESMA’s approval.

2.(...)
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Article 64 Withdrawal of organisation

European Commission

(1) The competent authority may with-
draw the authorisation issued to a data
reporting services provider where the
provider |...)

Reason:

see Article 61. In case of such serious
infringements the authority may not be
given discretion with regard to it taking
action.

Amendment Application

(1) ESMA or the competent authority
has to withdraw the authorisation issu-
ed fo a data reporting services provider
where the provider |...)

(e) (new) contributes to putting the
stability of the financial market at risk.
(...)

Article 66 Organisational requirements (on Approved Publication Arrangements /

APA)

European Commission

1) The home Member State shall require
an APA to have adequate policies and
arrangements in place to make public
the information required under Articles
19 and 20 of Regulation (EU) NO. .../...
[MIFIR] as close to real time as is tech-
nically possible, on a reasonable com-
mercial basis. {...)

2) The home Member State shall re-
quire the APA to operate and maintain
effective administrative arrangements
designed to prevent conflicts of interest
with its clients.

(3) The home Member State shall re-
quire the APA to have sound security
mechanisms in place designed to gu-
arantee the security of the means of
transfer of information, minimise the
risk of data corruption and unautho-
rised access and prevent information
leakage before publication. {...)

Amendment Application

1) The home Member State shall require
an APA to have policies and arrange-
ments in place to make public the infor-
mation required under Articles 19 and 20
of Regulation (EU) NO. .../... [MiFIR] as
close to real time as is technically pos-
sible. (...)

2) The home Member State obliges the
APA to undertake effective administra-
tive arrangements designed to prevent
conflicts of interest with its clients.

(3) The Home Member State obliges the
APA to arrange security mechanisms
designed to guarantee the security of the
means of transfer of information, pre-
vent minimise the risk of data corruption
and unauthorised access and to prevent
information leakage before publication.
(..
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Reason:

the term “adequate” has been deleted
because, in particular in this context, it
is not clear what is meant by it. Any ap-
proval or rejection is only possible if a
delegated act exists. A clearer wording
would also be preferred concerning the
other points.

Article 67 Organisational requirements (on Consolidated Tape Providers / CTP)

European Commission

(1) The home Member State shall require a
CTP to have adequate policies and arran-
gements in place to collect the information
made public in accordance with Articles 5
and 19 of the Regulation (EU) No. .../...
[MiFIR], consolidate it info a continuous
electronic data stream and make the in-
formation available to the public as close
to real time as is technically possible, on a
reasonable commercial basis:

(...)

(2) The home Member State shall require a
CTP to have adequate policies and arran-
gements in place to collect the information
made public in accordance with Articles 9
and 20 of the Regulation (EU) No. .../...
[MiFIR], consolidate it info a continuous
electronic data stream and make the in-
formation available to the public as close
to real time as is technically possible, on
a reasonable commercial basis including,
at least, the following details:

Amendment Application

(1) The home Member State shall require
a CTP to have adequate policies and ar-
rangements in place to collect the infor-
mation made public in accordance with
Articles 5 and 19 of the Regulation (EU) No.
.../... [MiFIR], consolidate it into a conti-
nuous electronic data stream and make
the information available to the public as
close to real time as is technically possible
(delete):

(...)

(i) (new)

when stating the OTC code it is manda-
tory to state the counterparty

(...)

(2) The home Member State shall require
a CTP to have adequate policies and ar-
rangements in place to collect the infor-
mation made public in accordance with
Articles 9 and 20 of the Regulation (EU) No.
.../... IMiFIR], consolidate it into a continu-
ous electronic data stream and make the
following information available as close
to real time as is technically possible in-
cluding, at least, the following details:

(i) (new)

when stating the OTC code it is manda-
tory to state the counterparty

(...)
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Reason: see Article 66

Article 68 Organisational requirements (on Approved Reporting Mechanisms/ARM)

European Commission

1. The home Member State shall require
an ARM to have adequate policies and
arrangements in place to report the in-
formation required under 23 of the Regu-
lation (EU) No. .../... [MiFIR] as quickly as
possible, and no later than the close of the
following working day. Such information
shall be reported in accordance with the
requirements laid down in Article 23 of the
Regulation (EU) No. .../... [MiFIR] on a rea-
sonable commercial basis.

(...)

Reason: See Article 66.

Title VI Competent authorities

Amendment Application

1. The home Member State shall require
an ARM to have detailed polices and ar-
rangements in place to report the infor-
mation required under 23 of the Regula-
tion (EU) No. .../... [MiFIR] as quickly as
possible, and no later than the close of the
following working day. Such information
shall be reported in accordance with the
requirements laid down in Article 23 of the
Regulation (EU) No. .../... IMIFIR] (delete).

Article 69 Designation of competent authorities

European Commission

2. The competent authorities referred to
in paragraph 1 shall be public authorities,
without prejudice to the possibility of dele-
gating tasks to other entities where that is
expressly provided for in Article 23(4).

(..)

(...)

Reason:

in particular in this sensitive area, no tasks
may be transferred to private companies
or divested entities.

Amendment Application

(...)

2. The competent authorities referred
to in paragraph 1 are exclusively public
authorities. (delete)
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Article 71 Powers to be made available to competent authorities

European Commission

1.0..)

2.(..)

d) require existing telephone and exi-
sting data traffic records held by invest-
ment firms where a reasonable suspi-
cion exists that such records related to
the subject-matter may be relevant to
prove a breach by the investment firm
of its obligations under this Directive;
these records shall however not con-
cern the content of the communication
to which they relate;

Reason:

the in any case high level of non-
transparency of the financial sectors
requires such information alrea-
dy “where a suspicion exists” and
also the option to undertake house
searches.

Amendment Application

1.(...)

2.(..)

d) require existing telephone and exi-
sting data traffic records held by invest-
ment firms where a suspicion exists
that such records related to the sub-
ject-matter may be relevant to prove
a breach by the investment firm of its
obligations under this Directive; these
records shall however not concern the
content of the communication to which
they relate;

(i) (new)
to undertake unannounced house
searches.

(...)
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Article 72 Remedies to be made available to competent authorities

European Commission

1.0..)

(g) limit the ability of any person or class
of persons from entering into a com-
modity derivative, (...)

Reason: in accordance with maintaining
the stability of the financial market all de-
rivatives have to be included. The com-
plete exclusion from trading must also be
an option.

Article 74 Publication of sanctions

European Commission

(...) unless such disclosure would serious-
ly jeopardise the financial markets. Where
the publication would cause a dispropor-
tionate damage to the parties involved,
competent authorities shall publish the
sanctions on an anonymous basis.

Reason:

an anonymous publication does not
make sense as this would result in even
more uncertainty. Any damage incurred
by an individual also increases the de-
terrence effect.

Amendment Application

1.0...)

(g) limit the ability of any person or
class of persons from entering into a
derivative, (...) or to decide the com-
plete exclusion of a person or class
of persons from trading.

(...)

Amendment Application

(...) unless such disclosure would seri-
ously jeopardise the financial markets.
(delete)
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Article 75 Breach of authorisation requirement and other breaches

European Commission

1.0...)

z) an investment firm marketing, distri-
buting or selling financial instruments
or performing a type of financial acti-
vity or adopting a practice in contra-
vention of prohibitions or restrictions
imposed based on Article 32 of Regu-
lation (EU) No. .../... [MIFIR].

Reason: the continuous developments of

the sector require an open list.

Article 76 Effective application of sanctions

European Commission

1.(..)

2.(..)

Reason: in particular breaches in the
financial sector may result in damage,
which does not only concern individual
third parties, but also the general pu-
blic.
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Amendment Application

1.0..)

z) an investment firm marketing, distri-
buting or selling financial instruments or
performing a type of financial activity or
adopting a practice in contravention of
prohibitions or restrictions imposed ba-
sed on Article 32 of Regulation (EU) No.
../ ... IMiFIR].

Other omissions or breaches which might
occur in practice in future and which at
the discretion of ESMA also come under
this sector are also included.

(...)

Amendment Application

1L(...)

(h) (new)

The damage resulting from the bre-
ach for the economy as a whole and
financial stability.

2.(...)
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Article 77 Reporting of breaches

European Commission

1.0

b) appropriate protection for emplo-
yees of financial institutions who de-
nounce breaches committed within
the financial institution,

(...)

Reason: these employees have to re-
ceive the best possible and compre-
hensive protection.

Article 77 Reporting of breaches

European Commission

2.(..)

Reason: Organisations of social part-
ners and stakeholder associations
must be included in this list as they
represent a large share of the popu-
lation.

Amendment Application

1.0

b) best possible and comprehensive
protection for employees of financial
institutions who denounce breaches
committed within the financial institu-
tion,

(...)

Amendment Application

2.(...)

(d) (new):

Social partners, or stakeholder as-
sociations, such as small investors,
consumers committed to protect
their members.
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Article 80 Extra-judicial mechanism for investors’ complaints

European Commission

1.0

Member States shall further ensure that
all investment firms adhere to one or
more such bodies implementing such
complaint and redress procedures.

Reason: this contributes to the balance
of the procedures.

Amendment Application

1.(...)

Member States shall further ensure that
all investment firms adhere to one or
more such bodies implementing such
complaint and redress procedures, as
well as to all associations referred to
under Article 79(2).

(...)

Article 80 (a) (new) Limitation of small investors’ claims

European Commission

Reason: there were a number of inve-
stor scandals during the course of the
financial crisis, where non-professional
clients were systematically given wrong
advice; this concerned in particular the
failure not to provide them with infor-
mation in respect of the risks involved.
Many clients, who, because of this, lost
their entire savings and reserves, were
not able to bear the cost of litigation as
the outcome of the legal proceedings
was uncertain, and therefore wanted to
wait for the outcome of the model case
proceedings brought by the consumer
protection associations. In view of the
fact that such model case proceedings
were also supposed to clarify contro-
versial legal aspects, such a procedu-
re makes sense. Due to the fact that in
some Member States claims become
statute-barred within only three years

Amendment Application

Claims by non-professional clients can
be asserted 10 years from the date of
knowledge of the provision of invest-
ment services that do not conform to
the Directive.

from the date of knowledge of the damage
and the party that caused it, and because
the model case proceedings due to the
heavy workload of the courts are normal-
ly not finally decided within in such short
spaces of time, many legitimate claims by
small investors have become statute-bar-
red. An EU-wide statute of limitation of 10
years would in particular allow small inve-
stors to wait for the outcome of model case
proceedings brought by consumer protec-
tion associations and subsequently enable
them to enforce their claims. Currently, the
investment firms rely on time to expire, and
are able fo see off, without any effort, many
legitimate claims by clients. A statute of li-
mitation of 10 years was already regarded
as being appropriate in the Prospectus Di-
rective.
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Article 92 Exchange of information with third countries

European Commission

1. Member States and in accordance
with Article 33 of Regulation (EU) No
1095/2010, ESMA may conclude coo-
peration agreements providing for the
exchange of information with the com-
petent authorities third countries only if
the information disclosed is subject to
guarantees of professional secrecy at
least equivalent to those required un-
der Article 81. Such exchange of infor-
mation must be intended for the perfor-
mance of the tasks of those competent
authorities.

Transfers of personal data to a third
country (...)

2. Where the information originates
in another Member State, it may not
be disclosed without the express ag-
reement of the competent authorities
which have transmitted it, and where
appropriate solely for the purposes for
which those authorities gave their ag-
reement. The same provision applies to
information provided by third country
competent authorities.

Reason: securing the financial stability
or a well-functioning market is in the
public interest and is more important
than any business secrets.

Amendment Application

1. Member States and in accordance
with Article 33 of Regulation (EU) No
1095/2010, ESMA may conclude coope-
ration agreements providing for the ex-
change of information with the compe-
tent authorities of third countries.
(delete)

Transfers of personal data to a third
country (...)

2. Where the information originates in
another Member State, it may be disc-
losed to the competent authorities if it
is required by them to enforce the pre-
sent provisions or to ensure the orderly
functioning of the market.

Article 92 Exchange of information with third countries

European Commission

Reason: the approach to allow existing
third country firms to be active up to for
years without authorisation renders the
provisions concerned ad absurdum.
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Delete entire article
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