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Background

The European Commission presented its proposed 
directive on artificial intelligence (AI) at the end of 
September. In drafting non-contractual civil liability 
rules for damage caused in connection with AI, it 
deemed “protecting consumers” and “fostering 
innovation” important. The proposal aims to promote 

“trustworthy AI”. The intention is to make it simpler 
for victims of damage caused by AI to obtain 
compensation. The new rules are supposed to ensure 
that “victims benefit from the same standards of 
protection when harmed by AI products or services, 
as they would if harm was caused under any other 
circumstances”.

Summarised evaluation of the proposal

The proposal is incomprehensible when compared 
with the general Product Liability Directive, which 
applies to a large number of products that are likely to 
have less drastic harmful consequences than (high-
risk) AI, but nevertheless provides for strict liability 
combined with some easing of the burden of proof. 

Under that directive, courts may presume the 
defectiveness of a product (rebuttable) and/or the 
causality between defect and damage (rebuttable) 
if the case is too complex due to the nature of the 
product, the data or technology used, or causal links 
that are difficult to prove. If satisfaction cannot be 
obtained from the party against which the claim is 
directed, other companies involved in the value chain 
also bear secondary liability. 

In the opinion of AK (Austrian Federal Chamber 
of Labour), the current proposal does not protect 
consumers adequately at all. To put it bluntly, it 
protects AI developers and AI users more than 
it protects people who are harmed by their AI 

applications. The proposal is neither suitable nor 
grounded in the idea of enabling victims of AI to  
obtain compensation quickly, affordably and 
successfully. It needs fundamental revision from  
a consumer perspective.

The goals of the Commission are not consistent and 
do not meet the needs of consumers:

Measured against the goals set by the Commission, 
the proposal falls far short of expectations. 
Furthermore, the Commission makes no secret of the 
fact that many stakeholders who participated in the 
consultation on AI liability ahead of the proposal had 
hoped for completely different regulatory measures. 

In its “White Paper on Artificial Intelligence” published 
in 2020, the Commission correctly emphasised 
that the uses and risks of AI are closely aligned. 
Some applications are considered high-risk. Serious 
damage may result from the use of AI. Violations 
of fundamental rights such as privacy violations, 
discrimination, serious behavioural manipulation of 
persons, all the way through to damage to health and 
even loss of life are conceivable. As correct as the 
findings are, the measures ultimately proposed by the 
Commission in its Artificial Intelligence Act (AIA) are 
worryingly weak (CE marking mostly through self-
certification by AI producers of very few applications 
classified as high-risk; AI tests in living labs with 
extensive exemption from legal requirements). 

The liability rules are commensurate with the low 
requirements for damage prevention with regard 
to AI: Is it such a deterrent that AI producers and 
users are exercising the greatest possible caution? 
Do people who nevertheless suffer damage have 
the simplest possible access to compensation, 
given the large imbalance in knowledge between 
the parties? In AK’s opinion, the unsatisfactory 
answer is: No. 

Summary
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AK’s general criticism of the proposal

The Commission’s press statement describing the 
protection of consumers as a guiding principle is 
incomprehensible in view of the excessive number 
of conditions attached to access to information and 
the only minimal easing of the burden of proof. The 
evaluation of the feedback from the 233 stakeholders 
who participated in the prior consultation actually 
paints a clear picture: Most acknowledged problems 
with the burden of proof and “EU citizens, consumer 
organizations and academic institutions strongly 
supported measures on [...] harmonising no-fault 
liability (referred to as ‘strict liability’) coupled with 
mandatory insurance” (see page 7 of the proposed 
directive). 

However, according to the Commission, the majority 
of companies rejected both strict liability and a 
complete reversal of the burden of proof: “When 
asked about more far-reaching changes such as 
a reversal of the burden of proof or an irrebuttable 
presumption”, businesses provided “negative feedback 
in consultations”. Accordingly, the Commission 
apparently sought to strike a balance between needs 
and concerns: “Measures to ease the burden of proof 
in form of rebuttable presumptions were chosen 
as pragmatic and appropriate ways to help victims 
meet their burden of proof in the most targeted and 
proportionate manner possible.” 

The Commission may have intended to strike a balance 
between competing interests. However, the assertion 
that consumer protection was a guiding maxim when 
drafting the rules is not reflected in the proposal. 

Likewise, the proposed liability rules regarding AI 
in the workplace do not reflect specific protection 
mechanisms for employees. The highest risk exists 
where automated decisions in individual cases and 
profiling (behavioural predictions) are possible, as 
well as in cases where the use of AI systems is 
accompanied by assessments and monitoring of 
employees’ behaviour, thus allowing for intensive 
control. In principle, the behaviour of AI is very difficult 
or impossible for employees to comprehend. This is 

not only due to the autonomy and learning ability of 
such systems. By using complex techniques including 
algorithms, AI systems are extremely complex even 
in their “basic configuration”. Also, much may remain 
hidden because valuable trade secrets are at stake. 
If such systems additionally change due to their 
learning ability and external influences (possibly 
even depending on the external conditions and 
other random parameters), thereby modifying their 

“basic configuration”, this phenomenon is further 
exacerbated. 

The Commission prefers to play for time: Since, 
according to the proposal, there are no AI products 
on the market yet that “put at risk important legal 
rights, such as the right to life, health and property”, 
AI incidents are to be collected over 5 years. Whether 
the introduction of strict liability and/or mandatory 
insurance is necessary will therefore only be decided in 
the future.

Evaluation of details  
of the proposal

Art 3 – Disclosure of evidence and  
rebuttable presumption of non-compliance

Art 3 stipulates when and to what extent AI producers 
or users must provide injured persons with information 
that serves them as evidence to enforce their claims. 
The victim must apply to the court for surrender of the 
information if AI producers or AI users do not open the 
AI “black box” voluntarily. 

A positive point is that not only claimants but also 
“potential claimants” can request disclosure of 
information on high-risk AI in court. Potential claimants 
or claimants must, however, have already contacted 
the AI providers in vain beforehand and “must present 
facts and evidence” to the court sufficient to support 
the plausibility of a claim for damages. These initial 
hurdles are not trivial. 

AK’s Position
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Even in this very first step towards claim enforcement, 
victims face significant restrictions and oppressive 
burdens of proof:

• Evidence is only required to be disclosed in the 
case of high-risk AI as defined by the AIA. If in-
surance is excluded from the scope of application of 
the AIA, if credit ratings are only partially considered 
high-risk and emotion recognition is not conside-
red at all, if the prohibitions on social scoring and 
behavioural manipulation under Article 5 of the AIA 
remain full of holes, and if some AI risks are not even 
covered (e.g. regarding AI-based children’s toys), 
then in all these cases consumers will have to fight 
for compensation without being protected by any di-
sclosure obligation. This is because the AIA likewise 
grants certain rights of information only to commer-
cial AI users and not to consumers.

• Consumers are hardly in a position to determine 
exactly what information, to what extent and in 
what form a company has to provide. However, 
before being assisted by a court, they must have 
unsuccessfully asked the providers to disclose “re-
levant” evidence (para 1). Furthermore, the claimant 
must have “undertaken all proportionate attempts 
at gathering the relevant evidence from the defen-
dant”. The company concerned may maintain that 
the claim is too unspecific to be complied with. It 
may also claim to have already provided everything 
pertinent or to have no other records. In any case, 
the knowledge imbalance between the parties and 
the “black box” nature of AI means that consumers 
will not be able to counter this claim with any valid ar-
guments. Even at this stage, the conflict can quickly 
turn into an extremely protracted and costly dispute 
involving experts. 

• In addition, consumers must support the request 
to the court with facts and evidence that make the 
claim for compensation plausible. The scope of di-
scretion for the court is wide. Even in this first phase 
of the proceedings, the success of the proceedings 
and the risk of litigation costs can hardly be estima-
ted by the injured person. 

• Before issuing an order, courts must conduct a 
proportionality review to limit the evidence requested 
to what is necessary and to protect the interests of all 
parties and third parties with respect to trade secrets. 
The company ordered to disclose information may 
contest this by means of legal remedies. It is to be 
expected that injured persons will first have to fight for 
years to get the “black box” of AI opened at all.  

• The objection of trade secrets or confidential 
information, such as information related to public or 

national security, must be addressed by the court by 
taking “specific measures”. This objection already 
carries disproportionate weight in data protection 
proceedings involving enforcement of the right of 
access to information in the case of algorithmic, 
automated individual decisions pursuant to Art 22 
GDPR. As a result, data subjects’ rights to informa-
tion are often severely curtailed. It should be ensured 
in the proposal that information must be disclosed 
even in this case. 

• The statutory presumption that defendants who fail 
to comply with an order to disclose information also 
violate a “relevant duty of care” giving rise to liability 
is welcomed. Again, however, it should be remem-
bered that this easing of the burden of proof applies 
only to the extremely limited area of high-risk AI 
under the AIA and consumers who otherwise suffer 
damage do not benefit from it.

• AI in the workplace is a high-risk situation under the 
AIA. Decisions, evaluations and results of monitoring 
and checks can typically be non-transparent and bia-
sed, and also have the potential to cause high levels 
of harm – from discrimination and deterioration in 
working conditions to (partial) loss of pay and job 
loss for employees.

Due to the circumstances described, such as non-
transparency and non-traceability of the results and 
due to the dependency relationship, the provision 
of relevant evidence is made more difficult for the 
employee. It therefore is not reasonable for the 
employee as (potential) claimant to be required to 
obtain the evidence from the defendant. Often the 
necessary expertise and analysis would require the 
use of experts, which frequently entails high costs 
and further deters employees from asserting their 
claims. There is therefore a need for strict liability of 
developers and users of high-risk applications (such 
as AI applications in the workplace), according to 
which it is sufficient for the injured employee to prove 
that he or she suffered the damage as a result of 
using the AI or the AI-related product in the workplace. 
If damage is caused by the use of AI systems, the 
users (i.e. employers) must also ensure appropriate 
compensation for employees who have suffered 
damage.

Regarding Article 4 – Rebuttable presumption  
of a causal link in the case of fault 

The only easing of the burden of proof, which is 
granted to victims in Art 4, is that of a (rebuttable) 
presumption of causality between the fault of the 
defendant and the output “produced” by the AI 
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system, e.g. the decision. The easing of the burden of 
proof is subject to numerous conditions, all of which 
must be met.

• Thus, the victim must still prove fault and  
culpability for it.

 
• The victim must prove not just any breach of  

care, but one that violates a law that was “directly 
intended” to prevent the damage that occurred. 

• The victim must also prove that the fault influenced 
the AI output and that the AI output gave rise to 
the damage.

However, that is not all. Consumers and employees 
are saddled with excessive burdens of proof in 
the case of high-risk AI systems in particular: If 
consumers have the misfortune to have suffered 
damage caused by high-risk AI within the meaning of 
the AIA, only very specific breaches of due diligence 
under the AIA are considered to give rise to liability 
(see para 2(a) to (e)). Given those criteria, proceedings 
will almost inevitably end regularly in a costly battle of 
expert opinions. The claimant must prove, for example, 
that AI providers do not meet certain requirements, 
whereby even extenuating aspects in favour of the AI 
provider (e.g. “steps undertaken by the provider within 
the framework of the risk management system”) must 
be taken into account. The injured person will also be 
expected to demonstrate, inter alia, that the AI system 
was not developed on the basis of training, validation 
and testing data sets that meet the quality criteria 
or was designed in such a way that it could not be 
effectively supervised etc.

As a result, the requirements applicable to  
high-risk AI providers cannot be described as 
a “reduction in the burden of proof”. The question 
arises as to whether injured persons who are unable 
to provide all of this evidence merely do not enjoy 
any relief from the burden of proof, or whether these 
conditions actually act as limitations on liability in 
practice. For example, other breaches of due diligence 
may also cause harm. What applies, for example, in the 
event that a commercial AI user asks the AI producer 
questions about “incidents” that go beyond the 
transparency requirements under Art 13 and are not or 
are incorrectly answered? 

Easing of the burden of proof limited even further 
with regard to commercial AI users: The injured 
person must prove that the commercial AI user failed 
to comply with the instructions of use, used input data 
that did not correspond to the intended purpose of 
the system, or did not suspend or interrupt dangerous 
applications in a timely manner. The use of low-

quality data sets is not addressed, nor are incorrect 
conclusions drawn by the user from the AI results. 
Moreover, it is not realistic to require consumers to 
make such assessments at all. 
They will often not be able to determine whether it 
was the AI provider or the commercial user that acted 
negligently. In order to avoid the two companies 
passing the buck to each other, providers and 
users would have to be jointly and severally liable to 
consumers.

Easing of the burden of proof does not apply: It is 
completely incomprehensible that the easing of the 
burden of proof, which was fought for under such 
difficult conditions, does not apply at all under Art 4(4) 

• if, in the case of high-risk AI, the defendant demons-
trates “that sufficient evidence and expertise is 
reasonably accessible for the claimant to prove the 
causal link”. 

• In the case of non-high-risk AI, the already minimal 
easing of the burden of proof applies only if the court 
finds that it is “excessively difficult for the claimant to 
meet the burden of proof”.

In summary, the proposed directive fails to meet the 
protection needs of employees and consumers and it 
is imperative that it be improved.
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