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The status quo

In 1985, the Product Liability Directive introduced 
strict liability on the part of the manufacturer for 
damage caused by a defective product.Liability only 
covers personal injury and property damage caused 
by design, production or instruktion errors, whereby 
in the event of property damage, the injured party 
shall have an excess of 500 euros. The manufacturer 
or importer is exempt from liability if they can prove 
that the product was not placed on the market by 
them, (probably) had no defect, the defect was due to 
compliance with legislation or the product was state 
of the art when it was placed on the market. In case 
of damage, the injured party shall prove the damage, 
the defect of the product (i.e. the lack of safety) and 
the causal link between the defective product and the 
damage.

Objectives of the revision

The Product Liability Directive no longer reflects 
technologial developments because digital 
applications, like the use of algorithms, the Internet 
of Things and Artificial Intelligence (AI), are not 
considered. This gives rise to additional risks of 
product defects and damage that were not previously 
covered by product liability. Whilst consumers who 
have suffered damage as a result of an analogue 
product have often been in a position of needing proof 
in the past, this is now even more true for situations 
in which digitisation processes and a larger number 
of participants are involved in the value chain. An 
adaptation of the Directive to digitisation trends is 
therefore welcomed. 

On the positive side,  
it should be emphasised that 

• software for the first time undoubtedly falls under 
the product concept, 

• loss or corruption of data has been included in the 
definition of damage,

• lack of cybersecurity falls under the definition of 
error

• subsidiary liability applies to fulfilment service 
providers and online marketplaces 

• the excess amounting to 500 euros does not apply
• Courts may presume the defectiveness of a product 

(rebuttable) if the defendant company does not 
comply with the order to disclose information. 

• Courts may presume the defectiveness of a product 
(rebuttable) and/or the causality between defect and 
damage (rebuttable) if the case is too complex due 
to the nature of the product, the data or technology 
used, or causalities that are difficult to prove. 

Thus, some of the concerns raised by the AK with 
the EU Commission in the consultation procedure 
have been met. However, others were not taken into 
consideration. EC 30 of the present draft expresses 
the need for protection of consumers very well: 

“Injured parties are often at a significant disadvantage 
to manufacturers when it comes to accessing and 
understanding information about how a product is 
made and how it works. This asymmetry of information 
can undermine equitable risk sharing, especially in 
technically or scientifically complex cases.”

The draft does not adequately address this 
imbalance of power. In order to make it easier for 
consumers to enforce their rights in all product 
liability cases associated with digitalisation, the 
draft should definitely be tightened up.

Summary
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Summary of our concerns:

• Clarify and expand the concept of product: It should 
be clarified that the concept of product includes not 
only tangible objects and software, but also intangible 
items in general (at least digital services, and possibly 
also digital content). Only digital components and 
associated services are covered insofar as they 
are integrated in or connected to the product. This 
approach is far too narrowly interpreted: An iPhone 
user who uses Apple’s cloud computing service would 
therefore have secured claims under the Directive, 
whilst consumers who use another cloud service via 
their terminal device - depending on the scope of the 
term “software” - might not.

• Tie in with existing definitions: The AK refers to the 
Digital Content Directive (or Modernisation Directive), 
which makes the same claim as the draft to make 
consumer protection law “digitisation-fit”. The 
concept of product in this Directive is much clearer 
and probably laid out broadly (goods with digital 
elements, digital services, digital content).

• Do not exclude open-source software: The 
justification for the exemption of open-source 
software is the promotion of innovation. The 
exception to the exemption is too narrowly interpreted 
(purchased or personal data not only for “security, 
compatibility or interoperability”). The consumer’s 
need for protection is no different when a defective 
product is based on commercial or open-source 
software. 

• Expand the concept of damage in line with the 
times: Only material losses are covered. However, 
compensation must also be paid if financial damage 
occurs as a result of the loss or falsification of or 
damage to data. IIntangible damage should be 
recorded as well. This should also include those 
under the GDPR, as the latter does not provide for 
any facilitation of evidence for aggrieved parties and 
the rights to information under Art 12 et seq. and 22 
GDPR also do not correspond to the orders to hand 
over information in the present draft.

• Expand the potentially liable economic actors: 
With regards to software based on algorithms or 
AI software not covered by the AI Act, it must be 
ensured that not only the developer/manufacturer of 
the product is liable, but also commercial users of 
the application.

• Collective legal protection: From the AK’s point 
of view, it is essential to clarify in the text of the 
standard that the Directive on collective actions also 
applies to claims under the present Directive.

• More precise criteria for the continued 
controllability of products already on the market: 
Smart products can continue to be controlled by 
the manufacturer even after they have been placed 
on the market. However, unclear specifications in 
the draft make legally secure application difficult. 
Are there other control options beyond updates 
and upgrades (e.g. risk-minimising instructions for 
registered users, obtaining device data, etc.)?

• Tighten joint and several liability between 
manufacturers and digital component suppliers: 
Injured persons should only have to substantiate 
the damage and that there is a causal connection 
between the damage and the product. Under no 
circumstances should the consumer be required 
to prove which (defective) component from which 
supplier is the cause.  
It is unreasonable that the injured party, if they assert 
their claim under the draft against the component 
supplier (because the manufacturer is insolvent, for 
example), must be able to clearly assign the fault to 
the component supplier’s area of responsibility.

• Lack of rules for modifying a product: Criteria are 
needed to distinguish (in)significant changes from 
each other. For the AK, it is significant, amongst other 
things, that commercial users of AI, who are not 
covered by the AI Act and are adapted to operational 
needs, are also considered a liability addressee. 

• Liability of different actors: From the AK’s point 
of view, an extension of joint and several liability 

AK’s Position



Revision of the directive on  
liability for defective products 4

to as many actors as possible would be the most 
consumer-friendly way to protect injured parties, for 
example, from a conflict arising over the question 
of the reasonableness of identifying certain liability 
addressees and the order in which claims should 
be filed, or from the accused company evading 
the proceedings, becoming insolvent and leaving 
injured parties with frustrated litigation expenses. All 
companies involved in the value chain (hardware and 
software manufacturers, AI developers, commercial 
AI users, etc.) should be subject to joint and several 
liability, whereby consumers can hold any of the 
parties involved accountable. The parties with joint 
and several liability can clarify the exact attribution 
of responsibility in the recourse procedure. Online 
marketplaces in particular should also be liable for 
products from third parties on their platform if the 
manufacturer cannot be determined, the platform 
cannot put the injured party in contact with them, or 
once aware of the defectiveness of a product, does not 
avert damage (for example, through supplier blocks).

• Sharpen disclosure of evidence: The provision 
aims to mitigate the knowledge imbalance by 
allowing courts to order the disclosure of company 
information at the request of the injured party. In 
detail, the provision takes too little account of the 
reality of the lives of those affected and the fact that 
defendants will not readily hand over incriminating 
material.

• The requirements for evidence facilitation are too 
high: The defectiveness of the product is presumed 
under certain circumstances. This includes, for 
example, the company’s conduct in breach of 
contract with regards to the disclosure of information. 
The question of the relevant scope and availability 
of information, however, is likely to be a neuralgic 
point of contention in the process. Nor are “typical 
risks” a suitable starting point for innovative products 
with a short market presence. Courts may make 
rebuttable presumptions in this regard in the event 
of excessive technical difficulty for the plaintiff in 
proving fault and/or causation between fault and 
damage. Nevertheless, the hurdles are very high: The 
prerequisite is that the plaintiff establishes sufficient 
probable cause. 

• Consumers should not be guinea pigs when it 
comes to innovations: The objection of typical 
development risks or compliance with technical 
standards must at least not be a blanket reason for 
an exclusion of liability. 

• Out-of-court relief: To make it easier for injured 
parties to enforce their rights, there is a need for a 

“single point of contact” through which all companies 

involved in the value creation of a product can be 
contacted and for an extrajudicial, national dispute 
resolution body. 

• Design deadlines depending on the scope of the 
evidence facilitation: Since the draft only makes 
a manageable contribution to lowering the legal 
enforcement hurdles for injured parties, at least the 
longest possible time limits should be provided for 
to give affected parties a realistic chance to gather 
evidence over a longer period of time (than 3/10/ 
exceptionally 15 years).

• The BEUC position paper “Product Liability 2.0” 
contains excellent detailed proposals for the revision 
of the Directive (http://www.beuc.eu/publications/
product-liability-20-how-make-eu-rules-fit-
consumers-digital-age/html).

About the draft in detail:

The EU Commission has published a report “on 
the safety and liability implications of Artificial 
Intelligence, the Internet of Things and robotics” 
(COM(2020) 64 final dated 19.2.2020). Their maxim 
is: “A clear safety and liability framework is particularly 
important when new technologies like AI, the IoT and 
robotics emerge, both with a view to ensure consumer 
protection and legal certainty for businesses.” This is 
because new risks are inherent in these products and 
services: 

• They can combine connectivity, autonomy and data 
dependence to perform tasks with little or no human 
control or supervision. AI equipped systems can also 
improve their own performance by learning from 
experience. 

• Their complexity is reflected in both the plurality of 
economic operators involved in the supply chain 
and the multiplicity of components, parts, software, 
systems or services, which together form the new 
technological ecosystems. 

• Alongside closed digital ecosystems, new and 
old technologies are likely to clash for a long 
time to come and raise complex legal issues: AI 
would interact with traditional technologies, for 
example, making liability issues even more complex. 
Autonomous vehicles will share the road with 
conventional vehicles, for example.

• Added to this is the openness and upgrades after 
their placement on the market. 

• The vast amounts of data involved, the reliance on 
algorithms and the opacity of AI decision-making, 
make it more difficult to predict the behaviour of an 
AI-enabled product and to understand the potential 
causes of a damage. 

http://www.beuc.eu/publications/product-liability-20-how-make-eu-rules-fit-consumers-digital-age/html
http://www.beuc.eu/publications/product-liability-20-how-make-eu-rules-fit-consumers-digital-age/html
http://www.beuc.eu/publications/product-liability-20-how-make-eu-rules-fit-consumers-digital-age/html
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• Finally, connectivity and openness can expose AI 
products and IoT products to cyber threats. 

Need for improvement in individual provisions:

Art 3 – Full harmonisation

The fact that a level of protection that deviates from the 
Directive is not tolerated must be critically questioned. 
The Directive only has no effect on the rights of injured 
parties under specific national liability standards if they 
were enacted before 1985. Recent divergences will 
not be tolerated. It may also be difficult to distinguish 
the fully harmonised content of the Directive from the 
substantive rules on damages and procedure.

Art 4 – Definitions

From the AK’s point of view, the concept of product 
and damage as well as the potentially liable 
economic actors should be expanded in such a way 
that consumers who suffer damage in the course 
of digitisation trends can base their claims as 
completely as possible on the Directive. The following 
improvements are necessary: 

Clarify and expand the concept of product: It should 
be clarified that the concept of product includes not 
only tangible, but also intangible items, such as digital 
services and digital content. That a “product” is a 
movable thing (which can be integrated into movable 
and immovable things) and includes software or 
digital production files is in any case too vague and, 
depending on the interpretation, also too restrictive. 

The main legal uncertainty is the scope and limits 
of the inclusion of software, which is ultimately a 
prerequisite for everything digital. The inclusion of 
software could, in principle, draw digital services 
and content into the scope in addition to all physical 
products with digital elements. The fact that this is not 
desired is clear from the manifold restrictions to which 
EC 12-15 refers, but not from the text of the standard. 
The AK is in favour of as few restrictions as possible. 
To the extent that they are appropriate, they shall be 
included directly in the normative part.

“Product as a Service” and also digital services in 
general: Digital components and related services are 
defined separately from the product concept, but must 
be integrated into or connected with the product. The 
EU Commission is thus contradicting its own motto: “It 
is important that victims of accidents of products and 
services including emerging digital technologies like 

AI do not enjoy a lower level of protection compared 
to similar other products and services, for which they 
would get compensation under national tort law. This 
could reduce societal acceptance of those emerging 
technologies and lead to hesitance to use them”. The 
draft should also address the trend toward “product 
as a service” in a legally secure manner. And digital 
services should be covered by the compensation right 
of Art 5 even without a close device link:

• However, EC 15 states that services are generally 
not included in the scope of application. An 
exception is made for “connected” services, 
insofar as they are as important for the “safety” 
of the product (arguably in the sense of faultless 
functioning) as physical or digital elements. In 
addition, they must be associated with the product in 
the following ways: they must be within the control 
of the manufacturer who provides, recommends, or 
otherwise influences their supply a by third party. 
(“While this Directive should not apply to services 
as such, it is necessary to extend no-fault liability to 
such digital services as they determine the safety 
of the product just as much as physical or digital 
components. Such related services should be 
considered as components of the product to which 
they are inter-connected, when they are within the 
control of the manufacturer of that product, in the 
sense that they are supplied by the manufacturer 
itself or that the manufacturer recommends them or 
otherwise influences their supply by a third party”).

• It also does not contribute to legal clarity that 
“control of the manufacturer” in Art 4(5) is not defined 
completely in line with EC 15: (“control means that 
the manufacturer of a product authorises a) the 
integration, inter-connection or supply by a third 
party of a component including software updates or 
upgrades, or b) the modification of the product.”)

• Access hardware (e.g. smart speakers such as 
Alexa or smartphones) are used as an interface for 
a variety of digital services from different service 
providers, which may or may not be connected to 
the devices or under the control of the platform 
operators. See also the Final report on consumer 
Internet of Things sector inquiry (europa.eu) of 
the EU Commission, which attests to Apple’s Siri, 
Amazon’s Alexa and Google’s Assistant immense 
market dominance as gatekeepers at hardware and 
software level. Third-party vendors are structurally 
dependent on these gatekeepers, but are often not 
controlled in the design sense. It would be difficult 
for consumers to understand why an iPhone user 
using Apple’s cloud computing service would have 
claims under the Directive (for example, if the service 
is inadequately protected against cyber risks and a 

https://ec.europa.eu/commission/presscorner/detail/en/ip_22_402
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_402
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loss of data were to result in financial damage). If 
the consumer uses any other cloud service via his 
terminal device, he would not be able to benefit from 
the protection of the Directive (but possibly may 
however, if it is a software error).

• There is also legal uncertainty on this point as 
well: Since software is included in the product 
concept, this could possibly also help to include 
device-independent digital services, since access 
software is always required for their use. Whether 
and when this is sufficient to give rise to a liability 
claim definitely needs clarification. 

Matthias Wendland, ZVglRWiss 118 (2019) 191-
230 “Sonderprivatrecht für Digitale Güter - Die neue 
Europäische Digitale Inhalte-Richtlinie als Baustein 
eines Digitalen Vertragsrechts für Europa” (Special 
Private Law for Digital Goods - The New European 
Digital Content Directive as a Building Block of Digital 
Contract Law for Europe), argues similarly: “The 
absence of a legal object in the conventional sense is 
virtually characteristic of contracts for digital services. 
However, in the case of digital services/content, the 
legal object could also be the (platform) software which 
the service provider makes available, and which opens 
up access to the relevant digital content. The provision 
of access or making Art 2 No. 10 of the Digital Content 
Directive available can be assigned to digital content 
and digital services as a legal object as a concretisation 
of the contractually led performance.” 

Tie in with existing definitions: The AK refers to the 
Digital Content Directive (or Modernisation Directive), 
which makes the same claim as the draft to make 
consumer protection law “digitisation-fit”. The 
concept of product in this Directive is much clearer 
and presumably much broader. This concept is also 
linked to the Directive Strengthening Consumers for 
Ecological Change or the revision of the Consumer 
Rights Directive. The Digital Content Directive provides 
the following definitions, which should not be deviated 
from without objective justification:

• “Goods with digital elements”: any tangible movable 
items that incorporate, or are inter-connected with, 
digital content or a digital service in such a way that 
the absence of that digital content or digital service 
would prevent the goods from performing their 
functions.

• “Digital services” enable...
...the consumer to create, process, store or access 
data in digital form;
...the sharing of or any other interaction with data in 
digital form uploaded or created by the consumer or 
other users of that service.

• “Digital content” means data which are produced 
and supplied in digital form.

Instead of scarce new definitions and moving 
important delimitations and exceptions to the EC, 

• “goods with digital elements” should be covered. 
A similar text is found in EC 15, but without finding 
its way into the definitions. Since the EC not only 
explains, but also legally defines the scope of 
application, it should be included in the normative 
part. This should cover all types of Internet of Things 
applications (smart homes such as smart vacuum 
cleaners and heaters, (semi-)autonomous cars, voice 
assistants, etc.) with legal certainty. 

• Digital services not closely tied to a device (e.g. 
databases, cloud services, algorithmic output, and AI 
not subject to the AI Act) should also be included in 
the definition.

• It seems worth discussing whether it would not also 
be appropriate to cover digital content (apps, online 
games, etc.).

Need for clarification on digital “manufacturing 
files”: Digital versions or templates of a moving object 
are explicitly included (according to EC 14 automated 
control of tools and machines, such as drills or milling 
machines). Actually, however, any instructions for a 
self-assembly kit would be nothing more, but is not 
mentioned specifically.

Do not exclude open-source software: EC 13 justifies 
the complete exemption of open-source software 
with the promotion of innovation. Only if the software 
has been purchased or personal data has not been 
used exclusively to “improve security, compatibility 
or interoperability” does this software fall under the 
liability-relevant product concept. From the AK’s point 
of view, the justification is not very valid in view of the 
objective of the Directive to facilitate the enforcement 
of claims for damages by injured parties. The 
consumer’s need for protection is no different when 
a defective product is based on commercial or open-
source software. Moreover, consumers have no insight 
into such internal company information and can never 
verify the accuracy of the information even with access 
to information enforced by the courts.

Expand the concept of damage in line with the 
times: Only material losses are covered. However, 
compensation must also be paid if financial damage 
occurs as a result of the loss or falsification of or 
damage to data. In this regard it is worthwhile recalling 
that the AI Act excludes many algorithmic applications 
from its scope and consequently lacks requirements 
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for developers or commercial users and regulatory 
oversight for them. When preventative safeguards do 
not exist, ex-post enforcement support becomes all 
the more significant. It should therefore be possible 
to compensate for intangible damage caused by 
discrimination, data protection and privacy violations, 
etc. In any case, the relationship between the present 
draft and the GDPR needs to be clarified:

• Art 82 of the GDPR is often interpreted as “strict” 
liability. First, however, it does not cover all 
conceivable violations of fundamental rights and 
personal rights (such as discrimination, exposure, 
damage to reputation, etc.).

• In addition, there is no evidence facilitation 
corresponding to product liability law. It is extremely 
difficult to aggrieved parties to manage their burden 
of proof - based only on the GDPR - in the event of 
suspected errors of complex algorithms. Only the 
present draft allows for legally enforceable access to 
undisclosed information of the manufacturer (in the 
case of significant product modification, probably also 
of the commercial user). Since injured parties must 
also establish the plausibility of their claim in this case, 
requests for information would have no chance of 
success in the case of “mere” immaterial damage. 

Expand the potentially liable economic actors: With 
regards to software based on algorithms or AI soft-
ware not subject to the AI Act, it must be ensured that 
not only the developer/manufacturer of the product is 
liable, but also commercial users of the application, 
who further enrich the product with data, modify it 
for their own purposes, etc. Even in the case of fully 
trained products, the question arises whether and to 
what extent the commercial AI user should not be 
jointly liable, along with the manufacturer, for damage 
caused by faulty self-learning (and lack of human su-
pervision over it). Clarifications on this are missing.

Art 5 – Claims

Para. 2 stipulates that the Member States must ensure 
that claims for damages under the Directive can also 
be asserted by persons who have subrogated to 
the rights of the injured party by operation of law or 
contract or who act on behalf of one or more injured 
parties in accordance with Union or national law. EC 
21 only refers to the fact that the Directive on collective 
actions shall not be affected. From the AK’s point of 
view, it should be clarified in the text of the standard 
that the Directive on collective actions also applies to 
claims under the present Directive.

Art 6 – Incorrectness

Welcome extensions: From the AK’s point of 
view, the extensions of the previous error concept 
are to be welcomed. Cybersecurity requirements, 
the foreseeable misuse or consequences of a 
product’s self-learning capability, specific consumer 
expectations, and the product’s impact on other 
commonly shared products must also be considered 
by liable parties to avoid exposure to accusations of 
having brought a defective product to market. 

More precise criteria for the continued 
controllability of products already on the market: 
EC 23 refers to the fact that many (smart) products 
can be further controlled by the manufacturer even 
after they have been placed on the market. This 
aspect is reflected in subparagraph (e), according to 
which it is also relevant how long the manufacturer 
retains control over the product. However, the unclear 
wording makes its legally secure application difficult 
and should be clarified. Are there other indications for 
the controllability of the product beyond updates and 
upgrades (obtaining device data, etc.)?

Art 7 – Liability actors

The current 1985 Directive provides in Art 3(2) that 
“without prejudice to the liability of the producer, any 
person who imports into the Community ... shall be 
responsible as a producer”. From the point of view of 
the AK, the broadest possible joint and several liability 
would also be preferable in the revised Directive, after 
all, since the entry into force of the Directive, products 
have not only become technically more complex, but 
claims are also more difficult to identify and assign 
to a specific actor due to the interaction of several 
companies with regards to different functionalities and 
strong references to third countries. Consumers would 
be significantly supported by a broader right of choice 
in the enforcement of claims. They would not be a pawn 
for the stakeholders in the value chain referring to each 
other. Economic actors (or their insurers) can fairly 
divide compensation payments amongst themselves by 
way of recourse.

Tighten joint and several liability between 
manufacturers and digital component suppliers: 
According to para. 1, consumers may, in the case of a 
digital product with a defective component, apparently 
address claims either to the product manufacturer or 
to the component supplier. The wording “can also be 
held liable” indicates this.

However, it is unreasonable that the injured party, 
if they assert their claim against the component 
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supplier (because the manufacturer is insolvent, for 
example), must be able to clearly assign the defect 
to the component supplier’s area of responsibility 
(“a defective component has caused the product to 
be defective”). Given the complexity of many digital 
products and significant knowledge asymmetries, we 
consider it inappropriate to burden consumers with a 
clear assignment of error to the responsibility of one 
of several collaborating producers. From the AK’s 
point of view, this requirement should be deleted, as 
it will usually prevent consumers from successfully 
enforcing claims. In turn, the component supplier can 
exonerate themselves by providing suitable evidence. 
Furthermore, providers of connected services within 
the meaning of Art 4/4 should be liable in the same 
way as component providers.

Expansion of the liability addressees is welcomed: 
The extension of the liability addressees (subsidiary) to 
fulfilment service providers (para. 3) and online mar-
ketplaces within the meaning of the Digital Service Act 
(DSA) is welcomed. However, the reference to Art 6(3) 
DSA is not clear. Online marketplaces should have sub-
sidiary liability if any of the following conditions are met: 

• The manufacturer cannot be determined.
• The marketplace fails to inform the consumer of the 

identity of the manufacturer in a timely manner and 
to allow communication between the two. 

• The marketplace has received clear indications of 
defective products on its platform, but is not taking 
effective measures to prevent damage.

• The marketplace has a predominant influence or 
control over the transaction chain.

Lack of rules for modifying a product: Accordingly, 
anyone who modifies a product already on the market is 
to be considered a manufacturer (to the extent that the 
modifications are significant in light of EU or national 
product safety law and are made without the control of 
the original manufacturer). We assume that not every 
conceivable product has product safety regulations 
that address the issue of substantial changes. In such 
a case, criteria are needed in the Directive to distinguish 
(in)significant changes from each other. Commercial 
users of algorithms not covered by the AI Act that are 
adapted to operational needs (e.g. through additional 
data input, through self-learning by the AI) should also 
be considered to be a relevant modification. 

Liability in the case of actors from third countries: 
Paragraph 2 (liability of the importer and the manu-
facturer’s representative if the manufacturer is estab-
lished in third countries) and paragraph 5 (subsidiary 
liability of each distributor if the manufacturer cannot 
be determined or is established outside the EU and no 
other addressee of liability can be identified) only seem 

appropriate if it is made easier for the injured party to 
find out his opponents in the proceedings. In order to 
enable injured parties to assert claims with reasona-
ble effort, it would be necessary to comprehensively 
require manufacturers and sellers of a product to dis-
close the name and contact information of component 
suppliers, ancillary service providers, importers, fulfil-
ment services, and authorised representatives on their 
website, packaging, or other easily accessible means.

From the AK’s point of view, an extension of joint and 
several liability to as many actors as possible would 
be the most consumer-friendly way to protect injured 
parties, for example, from a conflict arising over the 
question of the reasonableness of identifying certain 
liability addressees and the order in which claims 
should be filed, or from the accused company evading 
the proceedings, becoming insolvent and leaving 
injured parties with frustrated litigation expenses. 
From the AK’s point of view, due to the imbalance of 
forces (knowledge advantage, degree of organisation, 
financial strength, insurability of risks, etc.), it would be 
reasonable for at least large, high-revenue players to 
be held jointly and severally liable.

Art 8 – Disclosure of evidence

The provision aims to mitigate the knowledge imbalance 
by allowing courts to order the disclosure of company 
information at the request of the injured party. In detail, 
the provision takes too little account of the reality of the 
lives of those affected and the fact that defendants will 
not freely hand over incriminating material.

Do not burden injured parties with appeals for 
inadequate disclosure and appraisal costs: Thus, it is 
questionable who should determine which information 
is relevant as evidence according to para. 1 and is also 
available in the company. From the AK’s point of view, 
it should be made clear that this specification is to be 
made by the court and not by the injured party. Finally, 
para. 2 also leaves no doubt that it is the task of the 
court to ensure that the disclosure order - taking into 
account the interests of all parties involved, above all 
in the protection of trade secrets - is proportionate and 
limited to what is necessary. 

If the company objects to the requested information 
not being available or the injured party has doubts 
about the completeness of provided documents, the 
subsequent procedural steps are completely open. A 
lengthy referral of these questions to experts at the 
expense of the plaintiff would be a deterrent to legal 
action for the injured parties. From the AK’s point of 
view, the court should also examine, as far as possible, 
whether the order has been complied with.
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Art 9 – Burden of proof

Requirements for the facilitation of evidence under 
paragraph 2(a) too high: The facilitation of evidence 
in para. 2 is welcomed in principle. Accordingly, the 
defectiveness of the product is presumed under 
certain circumstances. This includes, for example, 
that the company’s conduct in breach of contract with 
regards to the disclosure of information pursuant to 
Art 8. However, reference should be made to what has 
been said before: The question of the relevant scope 
and availability of information is likely to be a neuralgic 
point of contention. The defendant will point out to 
have submitted all existing, required documents. The 
plaintiff will often dispute this. Anyone who has to 
credibly demonstrate the (in)completeness of the 
information is in a much weaker position. Without 
 a tightening of Art 8, injured parties will not readily  
be able to benefit from the facilitation of evidence of 
Art 9(2)(a).

Typical risks in innovative products not a suitable 
starting point: Causality between the defect and the 
damage shall be presumed if there is a defect that 
typically leads to such damage. It is noted that, in view 
of the rapid technological development, the question of 
typical damage to innovative products is likely to come 
to nothing. Many products are on the market for too 
short a time, are constantly changing, etc. Evidence 
facilitation will quickly reach its limits with fast-moving 
digital products. Only in the scope of application of the 
AI Act are there documentations, risk management 
measures and monitoring by the supervisory authority, 
from which typical damage risks can be derived.

Statutory presumptions are welcomed, the 
requirements for them too high and vague: 
According to para. 4, if the plaintiff encounters 
excessive technical difficulties in proving the fault and/
or the causality between fault and damage, the court 
may make rebuttable presumptions in this matter. A 
prerequisite for this, however, is that the plaintiff has 
sufficiently proven that the product contributed to the 
damage, and it is probable that there is a defective 
product and/or the defect probably caused the 
damage. It is unclear why the requirements of a and 
b must be present cumulatively and how the rather 
similar requirements differ in content at all.
Art 10 – Exceptions from liability

Liability for defects even after placing on the market 
is welcomed, but can be expanded: Paragraph 1(c) in 
conjunction with paragraph 2 contains an important, 
timely development of the Directive. The link to the 
time of placing on the market alone (defect probably 
not present at that time) would not do justice to many 
digital products. As the EU Commission itself notes, 

manufacturers of smart products in particular often 
keep them under their control for a longer period 
of time. Defects can also be caused as a result of 
updates, upgrades, faulty user manuals regarding 
new features. Above all, it is also reasonable for 
manufacturers and commercial users to minimise 
or eliminate risks that are only identified at a later 
point in time by accessing the product online or by 
contacting registered users. However, the temporal 
extension of liability only applies to connected services 
and software (including updates and upgrades or 
their omission). However, other defects should still 
be subject to liability over time (failure to provide 
adapted instructions when additional risks become 
known, errors of algorithms that are not subject to AI 
law and do not affect the software, e.g. data entry or 
interpretation of the result, etc.). 

Art 14 – Deadlines

Design deadlines depending on the scope of the 
evidence facilitation: Since the draft only moderately 
contributes to lowering the legal enforcement hurdles 
for the injured party, at least the longest possible 
deadlines should be provided for in order to give 
affected parties a realistic chance to gather evidence. 
In view of the high risk of legal costs, it is not advisable 
to file a claim before the end of the deadline. It should 
be borne in mind that the injured party is not in a 
position to assess whether they will be provided 
with information and evidence in the course of the 
proceedings. The burden of evidence facilitation of Art 
9 provides for a wide discretion for courts.

Against this background, 3 years from knowledge of 
the damage, defect and the damaging party may be 
too short a time to engage in litigation with a good 
chance of success. Similar considerations should be 
made with regards to the absolute limitation period 
of 10 years. The exceptional extension to 15 years is 
welcomed, but should not refer to delayed realisation 
of the damage, but also to access to new knowledge 
and thus evidence.
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