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FOREWORD BY THE COMMISSIONING BODY

Public services, particularly water supply and sanitation, are indispensable for the population. Austria’s
water supply is very high quality and affordable, and provides a comprehensive supply. It is also in a
strong position compared with other European countries, as the results of this study show.

Thanks to the success of the European Citizens’ Initiative “Right2Water — Water is a human right”, the
campaign to exempt water and wastewater providers from deregulation and the obligation to tender
was successful. The water sector then settled down somewhat, at least temporarily. With the
forthcoming review of the Concessions Directive, the exemption made for the water and wastewater
sector is once again being called into question. At the same time, there is a risk of back-door
deregulation via free trade agreements with Canada (CETA) and Japan (JEFTA). As a result, water
supply is becoming a tug of war between investors’ interests and public services.

International studies show the negative effects of privatising public services, including increased
prices, deteriorating supply for the population and reduced investment in infrastructure. As such, there
has been a clear trend towards re-municipalisation in recent years. In France and Germany alone,
more than 120 cities and local authorities have transferred their water supply systems back into public
ownership in the last 15 years.

As public ownership makes a comeback, financial investors are becoming increasingly involved in
private water companies and are bringing about a change in business models, which can be seen
most clearly in England. These new developments can be categorised as “financialisation”. Previous
experiences with the new models have shown how important it is to protect vital public services from
such developments.

The water supply in Austria has been state-owned since the beginning, and has been well established
for many years. Consumers are very satisfied with the quality of their water supply. One recent study
by the Austrian Association of Cities and Towns shows that 97 % of consumers are satisfied or very
satisfied with their drinking water supply and 94 % with their sewage maintenance. In order to maintain
these good figures in future, water supply should remain in state ownership.

Renate Anderl Thomas Weninger Thomas Kattnig

President Secretary general Unit manager

Vienna Chamber of Labour ~ Austrian Association of Cities ~ Younion_Die Daseinsgewerkschaft
and Towns



AUTHORS' FOREWORD

In recent decades, there has been frequent discussion of the “correct” way to organise and manage
municipal water supply and sanitation. This discussion has been supplemented by a number of
scientific studies and various political initiatives (e.g. regarding competition and procurement law).
Around fifteen years ago, a comparison of water management systems in Europe was produced by
Schénback et al. (2003), investigating municipal water supply and sanitation systems using a variety
of criteria and indicators.

Since this study, there have been developments both with regards to further market liberalisation and
privatisation as well as a rise in re-municipalising public utilities as part of public infrastructure.

The current study also presents a comprehensive comparison of six selected European systems
(Germany, England/Wales, France, Austria, Portugal and Hungary). Its purpose is to analyse water
management systems and address the questions of whether one particular system for organising
these systems should be favoured over any other in order to improve sustainability (from an
environmental, economic and social standpoint) and, if so, which criteria or indicators should form the
basis of such a policy.

In addition to considering various systems for water management, we also consider policies in the
European multi-level governance system, new forms of financialisation (e. g. the emergence of
financial investors and their business models in the water sector) and re-municipalisation as well as
different forms of outsourcing and privatisation (e.g. public-private partnerships, PPPs).

First and foremost, the authors would like to thank national and international experts for their
commitment to the project and for the varied discussions and comprehensive information they
provided. Their generosity has helped to ensure that the present study was based on a broad range
of evidence.

We also owe particular thanks to the organisations which commissioned the present study, the Vienna
Chamber of Labour, the Austrian Association of Cities and Towns and younion_Die
Daseinsgewerkschaft. We would like to offer our heartfelt thanks to
I. Strutzmann, G. Dernbauer, M. Wipplinger and S. Leodolter for wide-ranging discussions, assistance
and feedback.

Michael Getzner, Bettina Kohler, Astrid Krisch, Leonhard Plank

Vienna, December 2018



PLEASE NOTE

The current study was produced on the basis of good scientific conduct. This means it was conducted
in accordance with the current state of science and using scientific methods, and is based on the best
information available. All sources of data have been cited accordingly. However, the authors cannot
guarantee the complete absence of errors in the data or calculations, diagrams or results. As such,
the authors do not accept any responsibility for any consequences arising from the use of the content
in this report. The copyright for this report is held by the authors. The views, opinions and conclusions
expressed in this report are exclusively those of the authors and not necessarily those of the
commissioning organisations.

The study was published in German in September 2018:

e Informationen zur Umweltpolitik, no. 197
“Vergleich europaischer Systeme der Wasserversorgung und Abwasserentsorgung —
Endbericht (Langfassung)”
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e Informationen zur Umweltpolitik, no. 197a (abridged version)
“Vergleich europaischer Systeme der Wasserversorgung und Abwasserentsorgung —
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ABSTRACT

The organisation of water supply and sanitation have been the subject of intense public debate over
the last few years in various contexts (e.g. European Citizens' Initiative "right2water”, EU Concessions
Directive, Free Trade Agreements such as CETA, Revision of the Drinking Water Directive). Against
this background, the objective of the present study is to compare different national water supply and
sanitation systems. The study builds on the extensive investigation by Schénbéack et al. (2003), but
goes beyond it in several regards: In particular, water policies are analyzed in the context of the
European multi-level governance system. In addition, a historical-institutional part allows for the
classification of the liberalization agenda since the 1980s and the re-municipalization trend in the last
decade. Finally, the intrusion of financial market players under the heading of financialisation of public
infrastructure services is analyzed.

On the basis of the national system comparison, the excellent efficiency, quality and affordability of
the public (municipal) systems of Austria and Germany can be ascertained. Both the theoretical
analysis and the empirical evidence point to the central problems of material privatization (England)
and contractual PPPs (public-private partnerships in France, Portugal and Hungary). Against this
backdrop, remunicipalisation has gathered momentum since the mid-2000s in Europe. These find-
ings are hardly reflected in key economic policy fields in the European multi-level system (in par-ticular
the EU internal market and EU foreign trade policy). Despite political and media conflicts centered on
an agenda for a common good conception of key infrastructures, a consistent, uni-directional trend
towards more market-creating liberalization policies can been observed over the past two decades.
This is also in line with the politically driven re-regulation and opening of im-portant infrastructure
areas, including water supply and sanitation, for financial investors. The pre-sent empirical evidence
in the water sector as well as the general literature on financialisation sug-gest that public services
should be better insulated from the fluctuations of the financial markets, rather than tied to them.



1 INTRODUCTION

Following the successful European Citizens’ Initiative “right2water” (2013) and the European Parlia-
ment’s adoption in 2015 of a motion inspired by this initiative calling for the basic human right to access
clean water and sanitation, issues concerning the organisation of water supply and sanitation have
once again become a key focus for debate. While a large number of citizens, various civil society
organisations and companies supported the MEPs’ majority decision to give the “good of water” a
special status, the European Commission pushed for deregulation of national water supply and sani-
tation systems, particularly by implementing the Concessions Directive. The political and media de-
bate on the Concessions Directive also highlights the various dimensions and points of view regarding
guestions of organising key areas of public services, including issues of governance and views on
sustainability (economic, environmental and social).

In light of the upcoming revision of the Concessions Directive, which will also reconsider expanding
its scope to cover water supply and sanitation, the current study aims to compare different national
systems for water supply and sanitation. In doing so, the study draws on the extensive study by
Schonback et al. (2003), but builds on this in a number of respects. Specifically, it will analyse water
policies in the context of the European multi-level governance system. Additionally, a historic and
institutional section allows for the classification of the liberalisation agenda since the 1980s as well as
of the more recent trend towards re-municipalisation. Finally, the intrusion of financial market players
will be analysed under the heading of financialising public infrastructure services.

The debate around the turn of the millennium was heavily influenced by the supposed benefits
of innovation and efficiency, which were predicted as a result of bringing in private capital and pri-
vate enterprise as well as increased market competition (Ewers and Mankel, 2001; Ewers et al., 2001,
etc.). At that time the focus was less on the total material privatisations seen in England and Wales
since the 1990s, with discussion concentrating on other methods of privatisation, particularly in the
form of various PPP-based solutions. In Austria, the discussion was driven in no small part by a study
drawn up by an international consultancy firm on behalf of the Austrian Federal Minister for Agriculture,
Forestry, Environment and Water Management. That study recommended a compulsory switch to
PPPs for Austria’s water supply and sanitation system (PwC, 2001).

Since the onset of the global economic and financial crisis of 2008 at the latest, these arguments
have faded into the background — not least because the supposed economic advantages of private
companies and market solutions in public services have generally been viewed more critically.
As is shown in the current study using a variety of quantitative and qualitative criteria and indicators,
this is especially the case for the water supply and sanitation sectors.

It is in this context that the discussion regarding re-municipalising public services, including water
supply and sanitation, should be considered. Over the past 15 years, this debate has gained particular
momentum in France, the key country and historical exception of private water companies.

Information on environmental policy n



Comparison of European water supply and sanitation systems

At the same time as the return to public ownership, further restructuring measures are also taking
place in this sector, indicating movement in the opposite direction. These should particularly be consi-
dered in light of tight public budgets and national and European fiscal rules which limit the scope for
traditional public funding and provision. Alongside the gradual, less well-publicised cases of small
municipalities in Austria (where, for example, suppliers have been corporatised and local suppliers
have been acquired by national companies), the efforts made by the Troika in Greece and Portugal
should also be mentioned?.

Finally, one specific aspect concerns the increasing intrusion of financial market players into important
infrastructure sectors and the adoption of their management doctrines and organisational practices.
This phenomenon, referred to as “financialisation”, can also be seen increasingly in the water supply
and sanitation industry.

In order to do justice to these differing and complex aspects, the present study takes a multidisciplinary
and integrated approach, extending beyond the classic economic analysis of infrastructures. The follo-
wing questions are at the centre of the study:

B How can the water supply and sanitation industry be classified from the point of view of infrastruc-
ture economics and what general and specific characteristics does it display? Which forms of
organisation are there and what advantages and disadvantages do these have? (Chapter 2)

B Which key policies are being negotiated in the water supply and sanitation industry within the
European multi-level governance system? How are policies made in light of the tension between
the demand for “integration of the single market” and the emphasis on a “public service for the
common good”? (Chapter 3)

B How do the systems for water supply and sanitation in Austria, Germany, France, England/Wales,
Portugal and Hungary differ based on a multi-dimensional set of indicators? (Chapter 4)

B What significant historical stages have characterised the modern water supply and sanitation in-
dustry in Europe since the 19th century? How do public-private partnerships (PPPs) perform in
the various systems being studied and how relevant is the phenomenon of re-municipalisation?
(Chapter 5)

B What is the significance of the increasing part played by financial markets players in the water
supply and sanitation industry? (Chapter 6)

1 As part of the Troika, the European Commission — in apparent contravention of the requirement to maintain neutrality
with regard to property ownership stipulated in the Treaties (Chapter 3) — called for the privatisation of Portugal’s
state utility provider Aquas de Portugal, as well as the large waterworks in Athens and Thessaloniki (CEO, 2011).

12 Vienna Chamber of Labour



2 WATER SUPPLY AND SANITATION AS A PUBLIC
RESPONSIBILITY

The provision of infrastructure services (e.g. mobility, supply and disposal, education, welfare ser-
vices, culture) is organised differently in the various European Union countries. The actual structure
of infrastructure policies depends on factors including the legal, economic and political framework in
the country concerned (see also Chapter 3). In this chapter, we will focus primarily on economic con-
cepts and the reasons for market or state involvement in the water supply and sanitation industry. We
will then go on to discuss the institutional options available for organising water supply and sanitation
systems.

2.1 Reasons for state infrastructure policies in relation to water

For state interventions, i.e. action taken by the state,? a range of financial justifications are considered
in general terms to demonstrate that individual decisions have caused a range of inefficiencies (“mar-
ket failures”) which can be corrected through state action. In this context, market failures are traditio-
nally discussed in connection with the following phenomena: external effects, public goods, lack of
competition, lack of and/or incomplete markets; lack of information or information asymmetries; lack
of foresight, insecurity and uncertainty; long-term, complex coordination and planning demands; merit
goods (e.g. books) / demerit goods (e.g. drugs).

The presence of market failures generally means that individual decisions should be supplemented
or replaced by collective, often state, action and planning. As such, the presence of market failures
can generally be assumed in the field of infrastructure policies, particularly in relation to water as a
resource (see studies such as Hanemann, 2005; also the distinctions discussed below).

On the whole, arguments for state intervention on the basis of efficiency can be derived from the
following explanations: individual decisions (including on markets) lead to an inefficient allocation of
existing resources; goods and services demanded by citizens are not provided individually, or are only
provided individually to an insufficient (i.e. inefficient) extent. State intervention can increase efficiency
in this area in the following ways:

2 In this study, the term “state” will be used as a synonym for all public-sector actors. This means that the state is active
in planning, operating, regulating and financing infrastructure at various levels (European, national, regional, lo-
cal/municipal). In this sense, the state makes collective decisions which — at least in principle— are intended to be in
the common interest, while decisions made by households and companies aim to satisfy individual needs and inte-
rests.

Information on environmental policy 13
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B Goods and services demanded by society (e.g. basic health care and education) are provided as
a result of decisions made by the state (i.e. by the public sector)3;

B Planning and a standardised, central supply can reduce transaction costs (e.g. administrative
costs);

B Individual lack of foresight can be compensated for by state insurance systems;
B Environmental and social sustainability can be ensured by a legal framework.

One important requirement in relation to increasing efficiency is that state intervention itself must be
efficient, i.e. that it takes place for the common good, for example, and that potential state failures
(e.g. distorting taxation, the political economy in infrastructure policy) are not detrimental to overall
efficiency.

In addition to these “traditional” forms of market failure, an important role is also played by conside-
rations of justice — as well as basic considerations of public finance and welfare economics. The
state should not only function effectively, but should also counterbalance any unequal distribution of
wealth perceived as undesirable (e.g. income, wealth, opportunities to participate, regional dispari-
ties). Extending beyond this significantly, state action can be justified in the interest of guaranteeing
basic rights and the right to freedom, and ensuring desirable social development (ethics).

If state intervention is called for on the basis of these aspects, the state must assume a fundamental
responsibility for the planning and provision of infrastructure. How exactly this responsibility should
be exercised cannot, however, be inferred from this economic justification. As a result, how the role
of collective planning and decision making is defined in practice primarily results from the various
societal aims (e.g. considerations of justice) in connection with the specific, physical properties of the
infrastructure concerned.

Water is distinguished from other goods traded on markets by its physical and economic properties
(e.g. Young and Haveman, 1985; Kessides, 2004; Lieberherr and Fuenfschilling, 2016). These pro-
perties include its mobility, the variation in available water supply, its interconnected uses, the absence
of substitutions and economies of scale in the sense of a natural monopoly, which necessitates direct
state supply or at least strict regulation in relation to water as a resource. This special role shall be
examined in more detail below, paying particular attention to the reasons for and duties of collective
action.

Table 1 gives an overview of various areas of responsibility that can generally be exercised by various
players (e.g. private households, companies, private organisations, non-profit organisations, the public
sector). Distinctions are made between tasks within infrastructure policy according to the provision of
services, funding and regulation. Normative justification can be found for the state to take an active
role in all three sectors. The economic justifications noted above for state intervention in water ma-
nagement systems are summarised in Table 1 under the heading “Efficiency”. The aspects of effi-
ciency include public goods, external effects, regulation of competition (natural monopoly), network
infrastructure, divestiture and information asymmetries. The importance of these individual aspects
for the water management system varies with regard to both water supply and sanitation.

% For instance, collective pay-as-you-earn systems (for pension schemes, health and accident insurance) are known for
having significantly lower administrative costs while providing much higher levels of provision.

14 Vienna Chamber of Labour



Water supply and sanitation as a public responsibility

State
responsibility
for...

Normative justifications for state intervention in the water supply and sanitation industry
as part of water management systems

Justice,
social equality

Social cohesion, ethics

Efficiency

Provision of infra-
structure services
(“provision”), parti-
cularly by means of
state ownership
and operation

In principle, access to infra-
structure is guaranteed to all;
public-orientated pricing by
means of state (municipal) ow-
nership of systems

Collectively established infra-
structure, communal use as
core element of municipal ful-
filment of duties; non-discrimi-
natory access; water has spe-
cial properties as an economic
good (vital nourishment, lack
of substitutions)

Clean water (especially drinking
water) and environmentally
responsible wastewater treat-
ment: public good (protection of
public health, soil protection
and protection of bodies of wa-
ter); external effects (avoiding
environmental damage); infor-
mation asymmetries between
providers and consumers
(users)

Financing and
source of funds for
providing infra-
structure (“finan-
cing”)

Supporting the development
and operation of infrastructure,
access by households on lo-
wer incomes, infrastructure
provision even in regionally pe-
ripheral and/or economically
disadvantaged areas

Guaranteeing access to vital
nourishment; avoiding privati-
sation of profits (or mutualisa-
tion of losses)

Very long service life for infra-
structure (natural monopoly);
promotion of positive external
effects (health, environmental
protection); insecurities and
uncertainties

Regulating the
market mechanism
(supplier, deman-
der, access, prices)
(“regulation”)

Avoiding exploitation of mono-
poly positions, affordability of
water supply and wastewater
disposal

Basic human right to clean
water (see Sustainable Deve-
lopment Goals — SDGs, etc.)

Provision of drinking water and
sanitation: natural monopoly;
regulation of price, quality, net-
work; external effects, public
goods

Table 1: Provision, financing and regulation of public goods and services: normative analysis
of the justifications for state intervention in water management systems

Note: The “strength” of the arguments for state intervention in the water supply and sanitation industry, represented

by the darkness of the grey boxes, is based on the economic arguments specified in the text, in conjunction with a

judgement by the authors.

Source: Authors’ representation and design, partly based on Unger et al. (2017) as well as Young and Haveman

(1985).

The assessment of the significance of different arguments is shown by grey shading. Particularly stri-
king are those efficiency arguments that focus on technical aspects and aspects of land use within
the provision of infrastructure. Regardless of questions of provision, infrastructure in water manage-
ment systems represents durable networks in the form of natural monopolies connected by strong,
external effects (health and environment). Additionally, financing for infrastructure should be secured
in the long term; information asymmetries or absence of and/or incorrectly estimated future expecta-
tions mean there is a requirement for long-term planning.

Clear arguments in favour of state services can also be seen in relation to the provision of infrastruc-
ture; however, these seem less persuasive than those in the area of financing and regulation, as
provision itself can take various forms.

In addition to justifying state action based on efficiency, Table 1 also shows two more aspects which
support a clear role for the state in infrastructure policy. Firstly, this is the state’s role in guaranteeing
social cohesion and social equilibrium and in ensuring justice, equal opportunities and oppor-
tunities to participate. Even if infrastructure provision would be more efficient through private play-
ers, the state would nevertheless have a regulatory role to play, if access to or the price of services
(e.g. vital nourishment) were distributed unfairly. The equalising role in the field of providing services
results from every individual’s basic access to infrastructure, regardless of income or wealth, for exa-
mple. In the field of financing, there are arguments for supporting fees by granting state subsidies

Information on environmental policy 15
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(societally and regionally) and arguments for the affordability of water supply and sanitation. In the
field of regulation, the state role is one of controlling the possibility of a monopoly developing or of the
infrastructure provider gaining a market-dominating position. This role also encompasses preventing
the exploitation of this market power.

Finally there are additional justifications for state action not solely in relation to efficiency and justice
(social equilibrium) but also in relation to questions of basic ethical values as part of desirable
societal development. Water as a good, as briefly discussed above, is associated with a range of
specific physical and economic properties. In relation to basic ethical and societal values, water has
the unique properties of being vital for life in providing nutrition and of lacking any substitutes among
other goods, both of which can be regarded as particularly important for state guarantees of provision.
lllustrating this, a supply of clean water was recognised as a human right by the United Nations in
2010. With regard to providing the infrastructure service (“provision”) as well as financing, some argu-
ments for state interventions can be derived from this viewpoint. However, guaranteed supply can
also occur if the state is more active in the field of regulation. From a societal and ethical perspective
some arguments do indeed favour state provision. However these arguments are often secondary
when the aspects of efficiency and social justice are considered, which both already present very
robust arguments for state intervention in the water supply and sanitation industry.

The discussion thus far has indicated that water supply and sanitation present fundamentally govern-
mental (collective) issues that do not (and should not) depend on decisions made at an individual
level. The following section will discuss which possible institutional options for organising these sectors
arise as a result of this, including funding and provision of infrastructure services.

2.2 Institutional options for water supply and sanitation

2.2.1 Requlatory requirements and frameworks

The roles and viewpoints of the various players that regulate, provide and fund water management
systems, as discussed above, indicate that the planning and providing role of the state does not ne-
cessarily need to be carried out by a specific state-run organisation. In addition to the tasks of a “rule-
of-law state” (guaranteeing basic rights, legal security and core market institutions) and of a “produc-
tive state” (production and allocation of public goods and services), there are also tasks of an “enabling
and guarantor state” (commissioning services, tenders and granting concessions).

Currently, the global distribution of roles between the public and private sector in the water supply
industry generally favours public provision of water, now as it did in the past. Figure 1 shows that
across the world, only about 10 % of all water provision for large cities (with more than 1 million inha-
bitants) is supplied by private providers (a more exact empirical data basis is not possible within the
scope of this study). Even “private” supplies generally operate on the basis of a range of state regula-
tory framework conditions (such as granting concessional or leasing agreements; see below for more
information). However, we should not infer from these findings that no further steps towards liberali-
sation of municipal water supply can be taken in future (e.g. see the discussion of financialisation of
Chapter 6).
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Water supply and sanitation as a public responsibility

10%

4

90%

= Privat = Offentlich

Figure 1: Proportion of public and private supply systems in cities with more than 1 million
inhabitants (globally)

Source: Authors’ representation based on Massarutto (2016).

A variety of regulatory requirements arise from the discussion up to this point, relating to both public
and private provision of water. These become apparent along the supply chain, i.e. from the granting
of rights and use of water resources, to performing services in a narrower sense, to the use of water
by end consumers (Massarutto, 2016). This also brings out the challenges arising from the specific
properties of water as a resource as well as the network infrastructure itself.

As such, it is natural that the economic properties of the water supply and sanitation industry are also
relevant for a purely public supply, even though the regulatory requirements are easier to meet, i.e.
more efficient and fairer, in public supply systems. For example, the transaction costs of central, state-
run planning and provision may be lower overall (see also discussions in section 5.3.2); aspects of
governance (e.g. democratic control for sovereign setting of fees vs. control of abuse by regulatory
authorities) also play a key role in this. With regard to the organisation of framework conditions, there
is also therefore a major economic incentive to influence the regulatory framework, e.g. as part of
simplified privatisation or the elimination of price and revenue regulations (“regulatory capture”, see
Dal B6 2006; see also Chapter 3).

In addition to this, Table 2 contains a rough overview of alternatives for governance in various
stylised options for infrastructure provision in water management systems. What is clear is that any
institutional option requires specific governance mechanisms and regulations, while each one is
associated with different risks and problems. The central elements of the respective institutional opti-
ons are derived from possible political influences (e.g. pricing), the supposed efficiency disadvantages
of public supply and the various demands on market regulation with regard to information asymmet-
ries, transaction costs and the expected returns for investors.
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Institutional options

Public provision and ma-
nagement

Delegated (outsourced, se-
parate)
supply

Private supply (monopoly)

Primary instrument of
governance

Administrative procedures
(bureaucracy, New Public
Management)

Contracts

Regulation by independent
and discretionary authori-
ties

Sources of competition
(incentives, increased
efficiency)

Public tendering proce-
dures, internal administra-
tive sources of competition;
efficiency incentives for po-
tential outsourcing to pri-
vate suppliers or privatisa-
tion

Tendering and bidding pro-
cesses, public opinion

Regulation and restriction
of price and revenue; yard-
stick competition; mergers
and acquisitions

Significant problems in
governance

Political influences, limited
incentives for efficiency
(static, dynamic)

Incomplete contracts,

transaction costs, competi-
tive advantages for compa-
nies already on the market

Asymmetrical information,
impact on setting stan-
dards, quality control (mo-
nitoring)

Evaluation and

Personnel surplus capa-
city, lack of implementa-

Vertical integration and
transfer prices, re-negotia-
tion, investment and risk

Evaluation/comparison of
costs, need for investment,

monitoring tion, cross-subsidies, muni- distributi Hrateqic ol cost rollovers, hidden pro-
cipal debt istribution, strategic plan- | g,
ning
. - . . Outflow of free funds (profit
. . Excessive municipal debts, | Contract implementation, S > ok
.R'Sk for (private) political priorities (e.g. price | lack of post-negotiation op- dls_tr_lbutlons), unrgahsﬂc
investors efficiency targets, improved

support)

tions for cost increases

information for regulators

Possible mixed forms

Operator contracts, project
financing, collective supply
(co-operatives)

Leasing agreements, ope-
rator contracts, institutional
PPPs

Publicly listed corporations,
privatisation and financiali-
sation

Table 2: Options for governance and competition as well as model variables of a stylised

public, delegated and private infrastructure supply in water management

Source: Authors’ representation and expansion based on Massarutto (2016).

With a view to the alleged efficiency disadvantages* of public companies, recent years have seen the
results indicators of public companies contrasted with those of private companies with increasing vi-
gour. In this matter, it has become clear that public companies score at least as well as (and
certainly not worse than) private companies with regard to the usual business figures. In relation
to innovation, too, public companies are not lagging behind private companies, contradicting one of
the key arguments of public sector economics (i.e. New Public Management) (Florio, 2014; Lieberherr
etal., 2016a).

In the water management sector, private provision is therefore primarily hindered on economic
grounds, and does not result in cost savings (see e.g. Clifton and Diaz-Fuentes, 2013; Yarrow et al.,
2009).

B The creation of “competition” is fundamentally difficult in a market which displays the properties
of a natural monopoly. Even if outsourcing the ownership or provision of services to private

4 Levels of efficiency are measured against the central benchmark of cost savings and reduction of prices. As part of
this study, the assessment criteria for comparing systems have been broadened significantly. In addition to prices,
we give particular consideration to questions of regulation, management and affordability as well as a range of
environmental factors. However, as this particular field of infrastructure is planned and operated on a long-term
basis, the organisation of framework conditions should be stressed just as much as the question of private invest-
ment, especially with regard to financialisation (Chapter 6).
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companies is successful, this does not necessarily mean that long-lasting competition has been
created as the incumbents — the current holders of provision rights (and responsibilities) — always
have the upper hand over new competitors, for instance when concessions are re-tendered.
Beyond this, there is a tendency for companies that have won tenders to renegotiate prices ret-
rospectively, or to make additional demands, which can raise the prices again.

B The goals of private companies (profit maximisation) are not necessarily in line with the politically
desirable aims of quality, provision and affordability. In cases where private companies have their
own separate targets, there is always pressure on quality (cost reduction by lowering quality),
resulting from the specific configuration of political leadership and the demand to provide services
cost-effectively.

B Public-sector enterprises and/or public provision, can demonstrate a generally higher level of
quality by pursuing goals other than solely minimising costs. Interestingly, decision-makers in
public companies react to the (perceived) competitive pressure and provide public services more
efficiently without lowering the quality.

B Transaction costs and incomplete contracts (i.e. the fact that not all possible circumstances
can be regulated contractually in the context of rendering complex services over long-term
contracts), extensive, necessary tools for controlling and monitoring target achievement and prin-
ciple-agent problems (information asymmetries in the relationship between a client and contrac-
tor) are particularly prominent.

The arguments presented here can also be found in an extensive study by Bel et al. (2010) who
conducted a meta-analysis of studies on the presence and, if applicable, the determinants of price
differences between public and private supply systems (especially for the water and waste industry).
Itis interesting to note that studies conducted recently (particularly since the 1990s) have barely recog-
nised any price difference of this type. There seems to be no systematic correlation of price diffe-
rences between public and private provision of municipal water systems, even if the cost struc-
tures of public and private provision are completely different (e.g. the proportion of costs spent on staff
is higher in public supply systems). Bel et al. (2010) come to the interesting conclusion in their study
that “Many public services are natural monopolies with high asset specificity, as in the case of water
distribution, and private production in these cases is unlikely to yield cost savings” (Bel et al., 2010:
573). This summary evaluation is supported by a variety of additional arguments. Firstly, the provision
of services by the public sector is becoming increasingly efficient; secondly, the lack of findings sho-
wing cost savings as a result of private provision in water management is also emphasised by the fact
that studies from the USA indicate a significant cost benefit for public supply and studies from the
United Kingdom indicate no cost benefit.5

These findings, as well as a number of other studies (including Araral, 2009; Bel and Warner, 2008;
Perard, 2009; Beecher, 2016) clearly contradict the — sole — outdated OECD source consulted by
the European Commission as part of the Impact Assessment for the Concessions Directive (Lunds-
gaard, 2002). This working paper was based on the assumption of savings ranging between 10 and
30 %; however these findings relied primarily on the waste disposal sector and also incorporated
different tools (simple tenders). Irrespective of this initial assumption, the European Commission also

5 In addition, Bel et al. (2010) show that studies that do not find any significant differences between public and private
provision have a significantly lower chance of being published in academic journals. This means that even significant
indications of cost savings through private operation should be regarded with caution in light of the frequently small
sample size (publications bias).
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generalised the conclusions, referring to cost savings resulting from private instruments broadly at the
same level (Clifton and Diaz-Fuentes, 2010; Clifton and Diaz-Fuentes, 2013).

2.2.2 Aspects of management

To make the discussion on the systems comparison so far more tangible, the central issues for descri-
bing systems are presented in detail below. The elements of organisational and managerial systems
are fundamentally based on public economics (e.g. Brede, 2005) and New Public Management (see
Kegelmann, 2007). According to EurEau (1997), the various aspects of management — and therefore
also of provision and financing — specifically in relation to water management systems, consist of the
following considerations, which present the main basic issues for any possible re-orientation of state
task completion, now and in the past (see works including Schedler and Proeller, 2009; Pollitt and
Bouckaert, 2011) and which are suited to system description of water management. These conside-
rations have also been applied in previous research (e.g. Boschek, 2002):

The guarantee and regulation of infrastructure relates to the player (state, company, not-for-profit
association) that is generally responsible for ensuring (guaranteeing) the provision of services
(fulfilment of duties); also how the provision of infrastructure is generally regulated, whether there
is a specific regulatory authority and what decisions this authority can make.

Management of the infrastructure provision can be performed in a variety of ways, i.e. both by specific
municipal employees and by companies. In this matter, the question of the level of autonomy is
important for management decisions, i.e. what guidelines there are in relation to the operation
and economisation of the plants, as well as the distribution of various risks (technical and finan-
cial).

The form of organisation takes into account the formal type of operation; as such, public companies
can also represent an independent, privately organised unit.

Following from this, it becomes apparent which sovereign (e.g. administration) or private (e.g. incor-
porated company) forms of organisation are used to complete tasks, and the extent to which these
forms are implemented, as a result of the aspect of outsourcing (decentralisation); this also
shows whether the tasks are completed in a formally private or materially privatised system.

With an eye to ensuring quality and supplying the population, investments represent a central aspect
of system descriptions. This involves planning systems (for example, cooperating with regional
spatial planning), the investment decisions themselves (e.g. the level of autonomy) and financing
(sourcing funding from public and/or private sources, sponsorship).

Property relationships and rights of disposal are crucial for the freedom of decisions in relation to
the provision of infrastructure; even in cases of outsourcing or privatisation as part of concessions,
the possession of the systems often remains (directly or indirectly) under public ownership. Ow-
nership of systems can be permanently and fully private only in cases of complete privatisation
or in some PPP (public-private partnership) models.

Pricing can be regulated as a fee by sovereign right (based on legislation), monitored and/or set by
regulatory authorities or determined by the company within a specific framework as part of com-
petitive configurations.

Finally, the fundamental question of management and regulation in water management systems
emerges. For instance, we can ask whether management and regulation thus take place within
the scope of administrative action, in the form of regulations by specific authorities or in a market-
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like competitive environment. In this matter, we are dealing with the extent of deregulation and
decentralisation and the influence and decision-making freedom that private players have.

In order to describe the system, “ideal types” of infrastructure provision were identified by Boschek
(2002) in water management, based primarily on these aspects. These ideal types are reproduced in
Figure 2 and they encompass various different aspects (including owner structures, investment plan-
ning, regulation, financing, various characteristics of management and assumption of risks, and the
term of any contract).

Based on this, the systems of water management can be described for the areas being studied, in an
initial overview (see Figure 3). From this, it is clear that tasks in the field of water management are
completed overwhelmingly by municipal/public bodies in Austria and Germany, now as in the past.
Nevertheless, in the larger cities, tasks have been “outsourced” to several companies; beyond urban
areas, tasks are generally completed directly by local authorities or community associations. In light
of this, it may be possible to refer to an “Austrian” or a “German” system of water management.

Clearly distinguished from this, we can see the “English” and “Welsh” systems. Tasks are completed
by private companies that are primarily subject to regulatory price and quality controls. Thus, these
systems lie on the other end of the spectrum. As will be shown in more detail below, the system in
England can properly be classified as a purely private, regulated system, whereas the Welsh system
has been “re-municipalised”. In Wales, the water supply and sanitation system was once privatised;
however, for some time now it has taken a form resembling a cooperative, with no shareholders and
financial suprluses being reinvested rather than distributed to shareholders.

The system of water management in Hungary has also been changed in recent years. This has seen
it move from a privatised and outsourced supply system, established as part of its post-communist
transformation, to a municipal supply system run by specific internally outsourced companies. The
variation in system elements and their manifestation in the two other countries is significantly larger.
In France, local authorities have the option of ensuring completion of tasks both municipally and as
part of operator and concession models. These details also apply to Portugal, with certain restrictions.
Here, there are mixed systems and the variation in completion of tasks is increased accordingly.
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Figure 2: Aspects and ideal types for describing water management systems
Source: Authors’ representation and adaptations from Boschek (2002).
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Figure 3: Basic categorisation of the water management systems in Austria, Germany, Eng-
land and Wales, France, Hungary and Portugal

Source: Authors’ representation based on the ideal types and the conclusions drawn from analyses in Chapter 4.
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3 POLICIES AND POLITICS IN EUROPEAN WATER
POLICY

3.1 Policy processes and requlatory frameworks in the context of the EU

The water supply and sanitation sector is a field which is constantly contributing towards renegotiating
the central political issues of Europe’s structure. Since the 1960s, a regulatory framework has been
unfolding at a European level, and it is exerting increasing influence over the established frameworks
at a national level. In addition to directly water-related policies (e.g. the Drinking Water Directive, Water
Framework Directive), there is an additional set of more indirectly active policies. At the centre of this
are policies in the context of the European competition and internal market policies as well as policies
on international trade. In these sectors, central pillars of (re)defining problems, agenda setting and
policy formulation are being revisited.

The question of how the focus of European framework conditions has changed for the water sector
and what implications this has for the water sector’s organisation options shall serve as a backdrop
for this chapter. The focus of central policies can be positioned along a continuum between two areas
of tension with regard to form and content (cf. Figure 4). At one end, the focus is on questions of the
division of competencies in the European “multi-level governance system”. Efforts towards in-
creasingly complete Europeanisation oppose viewpoints which largely attempt to protect the member
states’ autonomy (including regions and local councils). At the other end, various conceptions of a
content-related focus for public provision® come into conflict. Efforts directed at increasingly com-
plete orientation towards the “ideal situation of genuine competition on the internal market” (Krajewski,
2010a: 77) stand in opposition to perspectives seeking to align the security and organisation of supply
services according to the principles of prioritising the common good and in consideration of the public
interest. In this respect, the legal framework created presents a “historic compromise” (ibid.: 47)
between these opposing positions. From the founding documents of the European Community all the
way to the current policy templates, both ends of the spectrum are generally represented.

6 The range of terms used internationally in the debate about public services (Daseinsvorsorge, service public, public
utilities) points particularly towards the historically varied foundations in legal systems and societal models of the
member states (cf. Ambrosius, 2008: 528; Krajewski, 2011: 3ff; Simon, 2009). In addition to these, the EU has also
coined the term “Services of general (economic) interest”. The term “public services” has been proposed as a multi-
jurisdictional term (Krajewski, 2011: 7-8); this term will be taken as a basis throughout the following discussion, in
addition to the term “provision of subsistence” (Daseinsvorsorge), which is rooted in the debate taking place in
German speaking countries.
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European Union

Provision of subsistence for the common T —» Integration of the single mar-
good, “European Social Model” l ket and competition

Member states, (and regions,
municipalities)

Figure 4: Two dimensions of conflict in the European law of public services

Source: Authors’ representation based on Krajewski (2010a); horizontal: content dimension; vertical: competency

dimension

Current reorganisation processes in the water sector can be viewed against the backdrop of political
and economic transformation processes since the 1980s (Bieling/Deckwirth, 2008; cf. Chapter 6).
These processes were also introduced along with a paradigm shift with regard to the societal value of
public services. From the 1980s onwards, centralised incentives have been implemented at a national
level, especially by the conservative governments of the United Kingdom and the USA (Florio, 2013).
At the same time, international organisations such as the IMF and the World Bank have also played
a role by imposing structural adjustment programmes that were associated with privatisation on deve-
loping countries (Raza, 2008; 2014). The active role of the EU in reorganising public services should
be viewed not least against the backdrop of European “core projects” (internal market, financial
and currency union, financial market integration) since the 1980s (Deckwirth, 2008a). As part of
these reorganisation processes, services that were previously seen as local, geographically rooted
activities were gradually conceptualised as internationally tradeable goods, the markets for which
therefore had to be created and deregulated (Deckwirth, 2004; Raza, 2008). The increasing significa-
nce of deregulation measures in the trade of services can also be explained by the growing importance
of the services sector in industrialised countries (Raza, 2014). Particularly since the 2000s, a dyna-
mism has been emerging within the European water sector in the context of Europe’s single market
and competition policies as well as trade policies (cf. Raza, 2008).

The key points of the discussion presented below are policies in the field of EU internal market policies
(Section 3.2) and international trade policies (Section 3.3). Important impetus for the (re)organisation
of the water sector stems from these policies. However, particular attention should also be paid to
fiscal policy frameworks (see Figure 5). As a result, the restriction of leeway on fiscal policy can place
significant pressure on reorganising public services within the context of austerity (cf. Hall, 2015b).
Nevertheless, the conditions placed on Greece and Portugal by the Troika also contained extremely
direct demands for the privatisation of the water supply system (cf. Fischer-Lescano, 2013). There are
nonetheless also very particular path dependencies, specific players, discursive configurations and
the respective concrete political and economic context, all of which play a crucial role in making deci-
sions about concrete options at a municipal level. Internal market and trade policy can therefore not
always be translated linearly into concrete policies at the level of municipal water supplies; however
they do increasingly provide a framework within which decisions must be made. The question of what
shifts in focus within the study period have taken place at this level and how the various levels of policy
interact will be revisited at the end (Section 3.5). The question of the politics associated with the poli-
cies that are linked to questions about specific players, their strategies and power relations, and con-
flicts, will be addressed in a brief excursus (Section 3.4).
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Figure 5: Overview of central reference points for policies at the level of internal market,
trade and fiscal policy, 2010-2018

Source: Authors’ representation
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3.2 EU internal markets: Policy processes and requlatory frameworks

3.2.1 Evaluation processes for the water sector since the year 2000

While the scope of application for internal market and competition regulations was expanded as early
as the 1990s to encompass public services such as telecommunications, postal services and energy
supplies, at that point, deregulation of the water sector was not on the agenda at a European level.
As part of the Lisbon Strategy of 2000, this situation changed. One part of this strategy was to ac-
celerate internal market integration and as part of this, to shift the focus onto the role of “Services
of general economic interest” in competition and internal market law. In subsequent years, exploration
and evaluation processes were initiated in two directions by the European Commission (cf. Schenner,
2006; Raza, 2009).

Firstly, internal market integration was targeted via deregulation of the remaining sectors. As part of
this, the relevant sectors were evaluated, including the water sector. In this context, plans were made
on a number of occasions for producing a specific sector directive for deregulating the water
sector. Secondly, exploration processes were initiated to clarify the particular significance of “Services
of general economic interest” and to produce increased legal certainty for performing these. There
was repeated consideration of a “framework directive for services of general economic interest”
for this purpose (cf. Schenner, 2006: 90-91).

Neither of these proposed directives was implemented in this form. However, they mark an end state
towards which discussions are advancing and from which approaches for future polices have
emerged. The results of this exploratory phase can be traced using a range of key documents (com-
munications, reports, speeches). The importance of this for reorienting Europe’s water policies grew
particularly in this phase as a result of its significance in the process of topic initiation and agenda
setting (for more detailed discussions about the development of processes from 2000 to 2006, cf.
Schenner, 2006).

3.2.1.1 Exploration of the water sector in the context of the single market from 2003 to 2006

Starting in 2000, the European Commission addressed the question of how much the water sector
can be reintegrated into the process of internal market integration and opened to more competition,
through various communications and documents. As such, in 2000, the question of internal market
integration was first discussed in a communication from the European Commission on an “inter-
nal market strategy for the services industry” (European Commission, 2000a). A study commissi-
oned by the Directorate-General for Competition (WRc/ecologic, 2002) has the purpose of “giving an
overview of the fundamental characteristics of the water sector” and evaluating the options of how to
introduce more competition into this sector (Schenner, 2006: 94). Attention has also been paid to other
opinions such as a speech by the former European Commissioner for Internal Market, Frits Bol-
kestein, in which he emphasised the necessity and feasibility of more competition in the water
market, such as through the construction of parallel pipelines (Bolkestein, 2002; cf. Schenner,
2006: 94).

3.2.1.2 Inter-commission evaluation of water industries

An inter-commission working group (consisting of the Directorate-General (DG) for Competition, DG
Internal Markets and DG Environment as well as temporary collaboration with DG Agriculture, DG
Regions, DG Business and Finance, DG Enlargement and DG Health and Consumer Protection) has
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been commissioned for the purposes of compiling an “inventory of the situation of the European water
sector” and reviewing the need for action in possible further legislative initiatives (Schenner, 2006:
107). Additionally, member states areconsulted through a survey and the views of other players, such
as large water companies and municipal associations, are gained from discussions with these players
(ibid.: 108). The results of the inter-commission evaluation include recognition that:

B firstly, competition on the water sector market is not possible in the same way as in other sec-
tors, for practical and technical reasons;

B secondly, extensive deregulation in the water sector is politically controversial and would be dif-
ficult to implement;

B thirdly, Europe’s overall competitiveness would not be increased significantly by deregulating
the water sector (cf. ibid.: 109).

As a result of these findings, the proposal for a “sector-wide directive for deregulating the water sector”,
as has been implemented in other sectors, and with it the idea of a “traditional liberalised market” has
been dismissed. At the same time, the aim of developing competition as far as possible for this
overall “financially loaded economic sector” has not been abandoned (Schenner, 2006: 110). Fu-
ture approaches are being identified for this in various areas: firstly, in the time limitations of exclusive
rights for local monopolies, secondly in reviewing public procurement legislation for outsourcing, thir-
dly, in a possible distribution of the water market across different segments (such as a differentiation
between households and commercial consumers) and fourthly, in increased transparency for conduc-
ting procurements and internal management (cf. Schenner, 2006: 111-112; Gee, 2004).

3.2.1.3 The plan for a sector-specific derequlation directive

At the level of policy formulation, the two legislative acts proposed in this exploratory phase were
ultimately not implemented — neither a sector-specific deregulation directive for the water sector, nor
a “framework directive for services of general economic interest”. In the discussions that followed,
however, both options were raised repeatedly as reference points for orientation or delimitation. This
exploratory phase gained significance for the processes which followed in two specific respects.
Firstly, important steps were taken towards topic initiation and agenda setting. The water sector,
which had not previously been the object of European deregulation efforts, was identified as an area
to be reviewed with a view to increasing competition. Although the idea of a sector-specific deregula-
tion directive was rejected, future approaches for deregulation options were identified in the ac-
companying exploration. Another aspect of this phase is that the question of the “particular significa-
nce of public services” was also put on the agenda, at least in a declarative form to start with.

In addition, debates concerning a sector-specific deregulation directive have shown that the water
sector is a contested sector, open to politicisation. Although opinions were not unanimous, the
European Parliament, speaking in a 2004 resolution on internal market strategies, made a clear
statement against water services becoming the “subject to a single market sectoral directive” and
emphasised that “since water is a resource shared by all humankind, the management of water
resources should not be subject to the rules of the internal market.” However, they went on to
say that they supported “modernising” the water sector as part of which “economic foundations” would
have to “be kept in line with quality and environmental standards as well as the necessary level of
efficiency” (European Parliament, 2004; cf. Scherrer et al., 2004: 19). The sceptical views towards
deregulation held by the representatives of cities and municipalities, municipal associations, unions,
environmental and consumer protection groups and civic players come across even more clearly (cf.
Schenner, 2006: 98ff; Municipal Department 27, undated a; Rihle, 2014: 93). The rejection of a sec-
tor-specific deregulation directive can therefore be ascribed firstly to the understanding that water is
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an “uncooperative commodity” (Bakker, 2003a), i.e. that competition will not function on the market as
a result of the “physical and material” properties of the water supply — the fact that water supply is a
natural monopoly in which the construction of parallel pipelines is unprofitable and the mixing of water
from different sources leads to a reduction in quality (Ruhle, 2014: 94). Secondly, the controversies
suggest that political legitimacy could not be generated for this type of “sector-specific deregulation
approach” (cf. Municipal Department 27, undated a).

3.2.2 The Services Directive

An additional proposition which was targeted towards complete integration of the internal market was
the Services Directive, which was also referred to as the “Bolkestein Directive” after the Commissioner
for Internal Market at the time (cf. Raza, 2009: 48). This directive was passed on the legal basis of
cross-sector competencies for legislative harmonisation (Krajewski, 2011: 186) and was desig-
ned as a framework directive. In particular, this aimed to create an internal market for public services
and to dismantle bureaucratic obstacles with respect to freedom of establishment and freedom of
services. A “liberalised market in the sense of deregulating public services” was “expressly not the
intention” (Krajewski, 2011: 217).

The first draft of the 2004 Services Directive related “horizontally” to all services with the excep-
tion of “non-market” activities (European Commission, 2004b). Provision of water therefore fell
within the scope of this as water supply “has been explicitly defined as an ‘economic activity’ since the
Green Paper on Services of General Interest” (Schenner, 2006: 104; cf. Wagner, 2005: 149). In cont-
roversial discussions on the first draft of the directive, the possible consequences for public services
were criticised, among other things (cf. Municipal Department 27, undated a; Krajewski, 2011: 217).
In the version passed in 2006 (2006/123/EC, cf. European Parliament/Europe Council 2006 Direc-
tive) the concerns discussed above were taken into consideration with a focus on sector-specific
exceptions (Krajewski, 2011: 217). Firstly, individual sectors were exempted from the general scope
of this Directive (Article 2), and secondly, in accordance with Article 17 (1) of the Services Directive,
“services of general economic interest” were exempted from the provisions on freedom of service (cf.
ibid: 218). This exemption also explicitly encompasses “water distribution and supply services and
wastewater services”.

Additionally, in Article 1 (3) of the Services Directive, one provision maintained that this Directive would
not abolish any existing monopolies and that — in accordance with Community Law — the right of
member states to decide which services should be regarded as “services of general economic interest”
and how these should be organised shall remain unaltered (cf. Municipal Department 27, undated a).

As public services such as water supply are exempted from the main provisions of the Directive, it
could initially be assumed that the practical consequences of the Directive on these sectors would be
relatively minimal (Krajewski, 2011: 218). However, a range of issues should nevertheless be consi-
dered. Firstly, even if these sectors are excluded from this Directive’s scope of application, the regu-
lations for the freedom of establishment and freedom of services, rooted in primary law, shall continue
to apply as before (ibid.). Secondly, the entire sector of “adjacent services” such as the construction,
upkeep and maintenance of pipeline systems, filter systems and sewage plants as well as billing ser-
vices (Schenner, 2006: 105) already falls within the remit of the Services Directive regulations. And
thirdly, there is an additional aspect which must be noted. The fact that the Services Directive also
lists “non-economic services of general interest” in its sector exemptions in accordance with Article 2
can be classed as declarative on the one hand, because non-economic activities “do not fall within the
scope of fundamental freedoms anyway” (Krajewski, 2011: 217). On the other hand, however, this list
can also be seen as potentially problematic as it “suggests that the European Union has jurisdiction
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over regulating non-economic services of general economic interest”, although no such EU jurisdiction
has been assigned to the Union within primary legislation (ibid.: 218).

3.2.3 Reorganisation of public procurement law

European Union public procurement law regulates procurement for public contracts, particularly in
relation to public procurement of goods, services and construction work (Ringwald et al., 2016: 1). The
content of this legislation focuses on ensuring “procurement that is as transparent and non-discrimi-
natory as possible in competition and that follows the principle of profitability” (ibid.: 5). Over the course
of several stages of reform, the scope of application for procurement provisions was extended to sec-
tors previously not affected by such regulations. Overall, public procurement law gained im-
portance (cf. Klein, 2012: 121) and can now be regarded as a key area of Europe’s internal market,
with “significant practical importance to all economic sectors” (Frenz, 2007: VII).

European Union public procurement law is regulated closely by European secondary law, based on
the EU’s cross-sector competency to harmonise legislation. The application of secondary public pro-
curement legislation is partly based on order volumes, and only comes into effect above a specific
threshold. However, the European Court of Justice (ECJ) also derived some basic requirements below
this threshold for procurement contracts in accordance with primary legislation, particularly with regard
to the general prohibition of discrimination and respect for basic freedoms (ibid.: 364; Frenz, 2007:
533ff; Heller, 2016).

A public contract as defined by public procurement law generally obtains if a public body commissions
a (private or public) legal entity separate from the public body concerned, to provide a service, and
pays remuneration for this (Krajewski, 2011: 364). For the water sector, public procurement law only
comes into effect “if the services in question are not being provided exclusively and directly by a public
authority” (ibid.: 212).

One special case is “public-public collaboration”, which is common in various sectors of public
services and which is generally not required to open up for tenders (cf. General Building Approval,
2017). This is particularly relevant for inter-municipal cooperation and in-house procurement. These
exemptions from the obligation to open up for tenders in accordance with public procurement law are,
however, subject to strictly defined conditions which have repeatedly been the subject of legal dispu-
tes. In particular, the process for in-house procurement has repeatedly been identified as a “legal
loophole” and has gradually been refined and narrowed further — firstly by the jurisdiction of the
European Court of Justice and later by continual secondary measures by the European Commission.
Setting the trend in this, there were a number of rulings by the ECJ (“Teckal”, “Stadt Halle”, “Parking
Brixen”) which signified a “progressive limitation of the exemption from tenders” for in-house procure-
ment (cf. Frenz, 2007: 705-706). Thus, in one key area for providing public services, the scope for
making decisions about how contracts can be delegated was gradually restricted for public com-
panies.

A secondary regulation for public contract procurement was passed in 1971 and was extended through
a number of reforms?. In April 2014, previously applicable public procurement legislation was reformed
with a new “public procurement package” (European Parliament/European Council, 2014a, 2014b,
2014c). This encompasses three separate directives: both of the reformed procurement and sector
directives and the recently passed Concessions Directive. The aims declared for this 2014 public pro-
curement law reform included structuring procedures in a simpler and more flexible way, thus making

7 1971: Council Directive 71/305/EEC, 1992: Council Directive 92/50/EEC, 2004: Directives 2004/17/EC and
2004/18/EC
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it easier for small and medium-sized companies to access public contracts and so ensuring that “social
and environmental criteria are more carefully considered” (European Parliament, 2017).

The procurement of public contracts in the water sector (such as construction and maintenance
contracts) is regulated by a separate sector directive (also known as the Sector Coordination Directive
or Utilities Directive, Directive 2014/25/EU). In the water sector, service concessions are also very
important. The question of the extent to which these should be regulated by secondary legislation was
relevant to the Concessions Directive that was drawn up in 2014 as part of procurement law reforms.

3.2.4 The Concessions Directive

In many member states, “sovereign” duties have been transferred to third parties using service con-
cessions. Generally speaking, the concession holder is granted the right to charge fees and in
exchange must assume all financial risk when completing public duties (cf. Ruhle, 2014: 90; Krajewski,
2011: 364). As detailed in Chapter 5.3, concessions are characterised by longer contractual terms,
more risk, a more complex range of duties and frequent renegotiations (“incomplete contracts”). As a
result of the more restrictive provisions for public contracts in public procurement law, the difference
between public contracts and service concessions repeatedly became the object of trials held by the
European Court of Justice (cf. ibid.: 91).

The granting of service concessions is particularly important for industries in which competition on the
market is not feasible because of natural monopolies or other structural conditions (Clifton/Diaz-Fuen-
tes, 2013: 142; Herten-Koch, 2013: 248). Concessions holders in the water sector include municipal
utilities, municipal administration unions, public-private partnerships (PPPs) and wholly private com-
panies (ibid.: 89-90).

Initially, service concessions were not included in detailed secondary public procurement law (cf. Clif-
ton/Diaz-Fuentes, 2013: 140). However, the granting of service concessions was subject to the
demands of the transparency requirement and the anti-discrimination obligation derived from
the EU’s primary law and formulated by the ECJ (cf. German Alliance for the Public Water Sector
(ABW), 2014). The aim was for these policies to undergo secondary substantiation through a separate
Concessions Directive. Arguments in favour of this included increased transparency, greater legal
certainty and the closing of a loophole (cf. Rihle, 2014: 94-95). The legal foundation based on primary
law was regarded as too vague and entry barriers stemming from legal uncertainty and a lack of
competition were identified as reasons for inefficiency and corruption, and thus as a threat to the
provision of services themselves (Clifton/Diaz-Fuentes, 2013: 140).

Since the enactment of the first Public Procurement Directive of 1971, there have been suggestions
in every subsequent procurement reform of incorporating service concessions; however, attempts to
implement these have always failed (cf. European Parliament, 2010; Rihle, 2014: 91ff; Deinlein, 2014
27). As part of continued procurement reforms, the European Commission made another attempt in
2010, drawing up a separate Concessions Directive (European Commission 2011b). After initial op-
position, this was first met with approval in the European Council and European Parliament, leading
to negotiations on this draft in 2013 as part of an informal trialogue (Ruhle, 2014: 94ff).

While preparations for this draft of the directive initially attracted little public attention, at the end of
2012, a broad coalition opposing the proposed directive’s “extensive attack on structures for water
provision” (Deinlein, 2014: 5) emerged. To put this in perspective, these regulations proposed
competitive bidding from across Europe which meant that bidders from other EU member states
would be competing with local bidders (cf. Deinlein, 2014: 24). The deregulation measures for public
procurement law were repeatedly referred to as “privatisation” or “deregulation by the back door”
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(ibid.: 24); although the European Commission is supposed to remain neutral with regard to property
ownership, it was implementing measures that would in fact have consequences for property ow-
nership. At the same time, the discussion regarding the Concessions Directive draft was associated
with the issues of the European Citizens’ Initiative “Right2Water” (“Water and sanitation are a
human right! Water is a public good not a commodity!”) which has been active since 2012. The initia-
tive managed to collect nearly 2 million signatures in a short time. In 2013, the European Commis-
sion’s decision to exempt the water sector entirely from the Concessions Directive was finally an-
nounced (cf. Ruhle, 2014: 101; Deinlein, 2014: 20ff; Municipal Department 27, undated a).

Stadtwerke Karlsruhe

Stadtwerke Karlsruhe supplies the city of Karlsruhe with drinking water, electricity, natural gas and
district heating. The drinking water is also used in a number of the surrounding communities. 80 % of
the shares of the GmbH (limited company), established in 1997, belong to the city of Karlsruhe and
20 % belong to EnBW AG (Energie Baden-Wirttemberg AG). As Stadtwerke Karlsruhe is not fully
owned by the public sector and as it also functions as a multi-utility company on the deregulated
electricity and gas market, a concession for water supply could not be granted directly to this public
utilities company without the sector exemption for the water sector, in accordance with the provisions
of the directive on granting concessions that was passed (Directive 2014/23/EU).

The significance of the water sector exemption for the public water industry can be demonstrated by
the effect of the Concessions Directive for those sectors that are not exempted from its scope. For
these sectors, the option of directly granting concessions for municipal companies without tenders is
subject to carefully worded preconditions. Firstly, there can be “no direct private capital investment”,
which means that water supply companies that are not 100 % publicly owned will have to tender in
order to be granted concessions (Deinlein, 2014: 64). This regulation would affect numerous public
water companies in Germany’s large cities, for example, as private investment is present in approxi-
mately 75 % of companies, according to information provided by the Bundestag (German Federal
Parliament) (2013: Answer 4). Secondly, “at least 80 % of the company’s total revenue must be ge-
nerated for the municipality that owns it” (ibid.). As “activities on the deregulated electricity and gas
market [...] cannot be classed as generated for the owning municipality” (ibid., cf. Bundestag, 2013:
Answer 3), this means that granting concessions to associated companies such as multi-utility ser-
vices without tendering is effectively impossible.

However, in a “review clause” (Article 53), it was determined that the Concessions Directive should
be reviewed in 2019 with regard to the effects of this sector exemption on the water sector. At the time
the present study was completed, there was an initial investigation into this review process, commis-
sioned by the European Commission, which discussed “water services in selected member countries”
(Blagoeva/Rossing, 2015). The effects on price and quality brought about by the water sector’'s exemp-
tion from the Concessions Directive could not be identified in this study (cf. Chapter 4). The design of
the study has been criticised by other sources for only incorporating selected stakeholders and litera-
ture; according to critics, newer findings about the transaction costs and particularly the social costs
of water deregulation are not considered, and the structure of the question misses the broader social
consensus that water and public sanitation are a human right (Lobina, 2018; cf. also Chapter 5.4)

3.2.5 State aid law

European Union state aid law is a central tool for developing the internal market, in addition to public
procurement law and the Concessions Directive. Gradually, over recent years, this law has grown in
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importance, which is also in line with its “significant economic weight” (cf. Frenz, 2007: VII). The term
“state aid” refers to a broad range of state support measures, “encompassing not merely direct finan-
cial benefits, but all cost relief that a company must provide in genuine economic processes” (ibid.:
54). Provision of state aid can therefore also occur by adopting laws, regulations and decrees, by
concluding contracts, guaranteeing grants and waiving demands, as well as through tax and charge
exemptions, supported loans, loan guarantees, provision of goods and services for preferential terms,
public-private partnerships, privatisations and investments or legal transactions from public companies
(Municipal Department 27, undated b.: 5; Raza/Wedl, 2003: 430).

The topic of “state aid” is particularly important for the public services sector, especially when the
relevant services are not being carried out directly by a state body, but instead are being outsourced
to a privately or publicly-owned company and the cost of the projects cannot be covered as a
result of public service obligations. In cases like this, financial compensation is important for “coun-
terbalancing the completion of tasks for the common good” (cf. Krajewski, 2007, 2011: 227-228; Si-
mon, 2009: 249ff). The questions of the extent to which state financial compensation actually matches
the realities of state aid and in what circumstances it should be permitted lead to further discussions.

As a point of reference, the specifications of state aid became the subject of an ECJ ruling in the case
of Altmark Trans (ECJ, 2003, case C-280/00, Altmark Trans, 24/07/2003). In this ruling, four conditions
are mentioned which must all be met for “financial compensation payments [to be categorised] as
public service obligations” and not as state aid in accordance with Article 107 (1) of the TFEU (cf.
Krajewski, 2011: 465ff; Frenz, 2007: 148ff; Schenner, 2006; Simon, 2009: 255-256).

For many municipal companies, providing proof of the fourth Altmark Trans criterion is particularly
challenging in practice. It was noted that in the public services industry, this proof is often barely fea-
sible at all in many cases (Austrian Association for Public and Social Economy, 2011 (VOWG)) and
as such, it could lead to an “effective obligation to open up to tenders” (Krajewski, 2011: 468). In
particular, a “clear preference for competitive tendering” (ibid.) can be read into the Commission’s
most recent public procurement package in which it was determined that “[tlhe simplest option for
authorities to meet the fourth Altmark criterion is [...] to conduct open, transparent and non-discrimi-
natory public tenders” (European Commission, 2012a).

The state aid law was substantiated by the European Commission multiple times at the level of se-
condary legislation. The “Monti-Kroes Package”, dating from 2005, was replaced in 2011 by the “Al-
munia Package”. This determines “under which conditions a compensatory payment classed as state
aid is compatible with the internal market” (European Commission 2013b) and simultaneously defines
the criteria of the Altmark Trans ruling in more detail (cf. Wistneck, 2012).

The importance of governmental compensatory payments for state aid law thus indicates a fundamen-
tal “area of tension between the demands of EU law and the funding models for public services”,
alongside the “question regarding the legitimacy of cross-subsidisations with regard to competition
law” and the sector-specific requirements for universal service obligations (cf. Krajewski, 2011: 442).

The regulations about state aid can be seen as an area in which the margin for organising public
services can be restricted via increasingly strict application of competition rules (cf. Schenner, 2006:
84-85; Raza, 2009). Compensatory payments are in principle permitted for public services under
certain conditions, but the framework is nevertheless strictly defined and the administrative effort re-
quired to prove that the criteria have been met can push public authorities towards calling for tenders
from the beginning. Thus, the regulations indicate a certain preference for competitive bidding
(Krajewski, 2007: 11).
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3.2.6 Alook ahead at adjustments to the Drinking Water Directive and the Water
Framework Directive

At the internal market level, public procurement law and state aid law in particular played central roles
for reorganising the water sector within the period covered by this study. However, changes to the
water directives could also bring about change for the organisation of water provision and may lead
to “deregulation by the back door” (cf. Austrian Technical and Scientific Association on Gas and
Water (OVGW), 2018d). Recent discussions about recasting a new Drinking Water Directive suggest
that measures taken in this context could have significant consequences for the organisational possi-
bilities of water provision on the single market. The following potentially problematic areas can be
identified:

B Theincreased cost of water investigations is associated with significant cost increases, parti-
cularly for smaller water companies, and these increases could have drastic consequences for
the structure of a company (cf. OVGW, 2018d; Gramastetten Water Cooperative, undated).

B The extensive new information and transparency obligations (with respect to cost struc-
tures, consumption, monitoring results, overall performance and investments) make smaller wa-
ter companies in particular more vulnerable on the market and can thus present a basis for pos-
sible future deregulation and privatisation (AOW, 2018a).

B The draft directive does refer back to the European Citizens’ Initiative “Right2Water”, but it ig-
nores the recognition at the UN level of a human right to water as part of the Drinking Water
Directive (cf. EPSU, 2018a; Food & Water European, 2018) and does not take precautions
against further deregulation (A6W, 2018a).

B Through a number of delegated acts, important competencies held by the European Parliament,
member states and municipalities have been transferred to the European Commission, which
has implications for democratic politics (A6W, 2018a, Austrian Chamber for Workers and
Employees (AK Osterreich), 2018).

Berliner Wasserbetriebe

Berlin’s water provider Berliner Wasserbetriebe was partially privatised in 1999, when a share of 49.9
% was transferred to RWE Aqua GmbH and Vivendi (now called Veolia Wasser GmbH). The contract
granted the private shareholders guaranteed profits as well as extensive supervisory powers, despite
the minority shareholding. Increasing prices, insufficient investment and the publication of the contrac-
tual conditions resulted in political controversies which were discussed by the public in the 2011 refe-
rendum on the “disclosure of partial privatisation contracts for Berliner Wasserbetriebe”. In 2012, Ber-
liner Wasserbetriebe was re-municipalised by repurchasing. In 2018, the Berlin House of Represen-
tatives (Abgeordnetenhaus) passed a resolution declaring the federal state of Berlin a “Blue Commu-
nity”. In doing so, the members of the chamber assumed certain obligations including actually imple-
menting the human right to water, keeping the water supply as a public good and promoting tap water
over bottled water (Berliner Wassertisch, 2018; Berlin House of Representatives, 2018; for more in-
formation, see Passadakis, 2006; Hecht, 2015; Beveridge, 2012a; Huesker, 2011; Harlin/Berlin Was-
sertisch, 2018).

Key points
B The decision to privatise did not take place primarily based on national or European deregula-

tion requirements. Instead, municipal and political arguments took priority in the context of strai-
ned public finances. In addition to restructuring the municipal budget, arguments for a proposed
expansion into the international water market were also raised.
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B In the process of executing the contract, management consultants played a significant role, ac-
companied by altered political processes and spheres.

B The undisclosed contractual conditions negotiated with the private companies were structured
to the detriment of the federal state of Berlin.

B During the campaign phase of the 2011 referendum, the main focus lay on broader calls for ma-
king the water supply more democratic, in addition to the demands for re-municipalisation (cf.
Harlin/Berlin Wassertisch, 2018).

3.3 EU trade policy: Policy processes and requlatory frameworks

In addition to Europe’s single market, European foreign trade policy represents a field of increasing
importance for the organisation of public services, including water supply and sanitation. Within the
scope of multilateral and bilateral free trade and association agreements, the EU is taking on
financial obligations according to international law and relating to the rules on deregulating the trade
of services (cf. Krajewski, 2011: 117). International trade agreements become vital components of
Europe’s legal system after coming into effect under international law (cf. Laskowski, 2016: 12).
Through this process, they gain priority over existing legal structures in two respects. They always
take precedence over the laws of member states and the EU’s secondary law unless member
state or EU law caveats have been explicitly declared (Laskowski, 2016; Deinlein, 2017: 35). This
“overriding legal effectiveness” thus affects freedom of action of in less powerful public authorities at
municipal, regional and national level when providing public services (Nettesheim, 2016). This con-
flicts with the applicable regulations for municipal self-government and subsidiarity (AOW,
2016: 2). As such, the Water Framework Directive (Directive 2000/60/EC) would have to be designed
and applied in conformity with CETA. The precautionary principle applied in the Water Framework
Directive for the prevention of water pollution could be interpreted in a liberalised way as a result.
Equally, national legislation or governmental measures for protecting public services for the common
good — such as regulations for the prevention of water pollution or fee caps for social reasons — could
potentially lead to conflicts with investment protection regulations and then to complaints brought to
arbitration tribunals (Laskowski, 2016: 3).

Deregulation of public services within foreign trade policy began when the multilateral WTO agree-
ment GATS (General Agreement on Trade in Services) came into force in 1995 (cf. Raza, 2008: 279).
Since the GATS negotiations came to a standstill in 2005, various bilateral free trade agreements
have been made. As regards the EU, particular attention has been paid in recent years to the negoti-
ations on the bilateral agreements CETA (Comprehensive Economic and Trade Agreement), TTIP
(Transatlantic Trade and Investment Partnership) and the Japan-EU Free Trade Agreement JEFTA
as well as to the multilateral agreement TiSA (Trade in Services Agreement).

The basic principles of more recent agreements such as TTIP and CETA build on GATS. However,
as they are all aiming for significant, far-reaching deregulation measures, this “new generation” of
agreement, can also be referred to as GATS-plus or WTO-plus (cf. Madner, 2016: 223; Raza, 2012:
60; Deinlein, 2017). CETA is now known as the “blueprint, “testing lab” and “door opener” for this
future generation of agreements (cf. Madner, 2016: 226). In particular, these future agreements in-
volve deregulating trade in services by removing various barriers to market entry identified as “non-
tariff” trade barriers (ibid.). In addition, regulations for public procurement, subsidies, competition po-
licy, and regulatory cooperation “as well as general demands regarding domestic regulation” are in-
cluded (ibid.). Moreover, “investor-state dispute resolution procedures are rooted in the implementa-
tion of investment protection standards” (ibid.). They also contain “extensive institutional and proce-
dural guidelines — such as on how administrative procedures should be conducted” and they “aim
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towards the use of agreement committees which have the authority to make decisions about the con-
tinued development of the agreement”, thus forming a “new form of international public authority” (Net-
tesheim, 2017). However, a number of drafts for further planned trade agreements now extend
beyond CETA with regard to the scope of deregulation specified (e.g. Japan-EU Free Trade Agree-
ment and negotiation mandates with Australia and New Zealand) (cf. Deinlein, 2018; Council of the
European Union, 2018a, 2018b).

The creation of new “(mega)regional” agreements between “selected contractual partners at a bilateral
and plurilateral level” in recent years can thus be understood in the context of the “deadlocked” WTO
negotiations and the difficultly at a multilateral level of implementing “extensive deregulation of trade
of services and agreements about the protection of investment and competition” (Madner, 2016: 224;
cf. Griller et al., 2017). In future, however, there are plans to later “multi-lateralise” the market liberali-
sation established initially “by a group of like-minded people” and thus to dock with the WTO system
in future.

Fundamentally, free trade agreements are designed in such a way as to deregulate the trade of goods
and services and remove trade barriers — public services are not generally exempted from their
scope (Madner, 2016: 227). In this context, trade barriers can be understood as those measures that
are characteristic of and appropriate for the provision of public services for the common good, such
as monopolies, exclusive rights or specific obligations when performing services (ibid.: 222).

In this respect, contractual requirements designed to ensure discipline are fundamentally suited to
limiting trade options for providing “services necessary for the common good” (Krajewski, 2014: 132)
and generating pressure for local decision-makers at two particular levels. Firstly, the scope of decisi-
ons is reduced to measures that fall within the disciplinary requirements of the contractually defined
framework. The specialist expertise required for these complex legal matters, the expensive inspec-
tions and the risk of infringement proceedings can mean that alternative measures are not even consi-
dered in advance (regulatory chill effect). Secondly, governments become bound to previously ag-
reed deregulation standards through treaties, and retrospective reviews and reforms on the basis of
new information or political considerations become difficult (lock-in effect) (Krajewski, 2014: 132).
Trade agreements of the GATS-plus type contain regulations that also perpetuate previously enacted
“deregulation measures at the agreed level for the future” (standstill effect) on the one hand, and on
the other, they envisage that deregulation introduced independently by the contractual partners after
the contract has been concluded can subsequently not be withdrawn (ratchet effect)” (Madner, 2016:
222; Fritz, 2015a).

When concluding trade agreements, the basic aims are to increase legal certainty for investments, to
“reinforce bilateral trade and investment flows and to contribute towards growth in economically
uncertain times” (European Commission, 2016b). At the same time, the European Commission em-
phasises that CETA does not contain any “obligation to privatise” (ibid.) and that the European Union
“does not enter into any obligations concerning public services”, highlighting the safeguarding mecha-
nisms that should ensure “organisational leeway for member states on the matter of public services”
(Madner, 2016: 227; cf. European Commission, 2016b; BDI, 2016).

However, the CETA and TTIP contract negotiations became very controversial in general, just like
the negotiations on GATS 2000, and as a result of extensive campaigns® they came to be discussed
increasingly by the general public. In the following section, we present the key mechanisms for current
free trade agreements which could have implications for the structure of public services, particularly
the water sector, based on the initial studies of the text of CETA. As CETA is supposed to serve as a

8 cf. European Initiative against TTIP and CETA: https://stop-ttip.org; Stop GATS campaign: https://www.attac.at/kam-
pagnen/archiv/2003-2007/stopp-gats-2002-2004.html
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“blueprint” for standards and to apply to subsequent trade agreements (cf. Madner, 2016: 226), these
representations also make it possible to draw conclusions about other agreements.

Arbitration proceedings in the case of Tallinn’s public water company (Tallinna Vesi)

The water supply and sanitation for the city of Tallinn, Estonia, was first transferred to the local autho-
rities in 1991, reformed thoroughly in the following years and converted into a stock company in 1997.
In 2001, 51.4 % of the shares for the water company Tallinna Vesi were sold to the international
corporation International Water and United Utilities (known as United Utilities since 2005)
(Vinnari/Hukka, 2007). Even at the beginning of this period, there were disputes between the city
authorities and the water company because of differing interpretations of the contracts as well as the
pricing structure. In 2014, United Utilities, a British shareholder registered in the Netherlands,® began
proceedings against Estonia before the World Bank’s International Centre for Settlement of Invest-
ment Disputes (ICSID), based on the bilateral free trade agreement between Estonia and the Nether-
lands. The trigger for this was a new law passed in 2010 which allowed the Estonian competition
authorities to cap the increase in water tariffs. This would violate the basic principle of “fair and equi-
table treatment” enshrined in the free trade agreements. Claims were made for compensation of up
to 90 million euros for the potential impairment of future profits (Kishimoto, 2015; Steinfort, 2017; for
more information about the case of Tallinn, see Vinnari/Hukka, 2007; Hall et al., 2003; Mayr, 2016;
and the Investment Policy Hub of the UNCTAD and ICSID of the World Bank).

Key points:
B Internal reorganisation and conversion into a stock company as well as extensive reform as a

prerequisite and precursor for subsequent privatisation.

B Expansion of multinational water companies and privatisations in Eastern Europe in the 1990s
(cf. Hall/Lobina, 2007).

B Privatisation contracts drawn up unfavourably for the municipality in the early 2000s.

B Investments that were promised but not delivered by the private company (where investments
did occur, these were funded by the European Bank for Reconstruction and Development
(EBRD)).

B Constant price increases following privatisation.

B Ongoing ISDS proceedings in the water sector within Europe (prominent cases in the water sec-
tor previously generally took place outside Europe).

B ISDS proceedings based on a bilateral free trade agreement in connection with the principle of
“fair and equitable treatment” (FET) because one state issued regulations that were deemed to
threaten profits for the benefit of the public interest.

3.4 Excursus: Politics and the role of specific players in water policies

Policies are formed through the actions of specific players in defined contexts during political proces-
ses that can sometimes be confrontational. Different players thus represent their own interests and
advocate for these to be generalised. Against the backdrop of a growing significance for service mar-
kets on the one hand and the central societal functions of public services on the other, there are
repeated references made to the metaphor of an uneven playing field when discussing recent po-
litical debates on setting the framework for public services (Raza, 2009: 41). This is in relation to
“structural selectivity” as well as the role of specific players who have differing power resources

9 United Utilities currently holds 35.3 % shares of Tallinna Vesi (cf. Mayr, 2016: 234; https://tallinnavesi.ee/en/inves-
tor/share-value/shareholders/ (02/08/2018).
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and who contribute towards imposing certain preferences more forcefully than others in areas of ten-
sion between configurations aimed towards competition and those based on the common
good. In this matter, there is an alternating relationship between specific players who are capable of
positioning themselves assertively, on the one hand, and an institutional environment which is struc-
tured to give certain interests and players a larger platform than others, on the other hand. With regard
to policies that are orientated towards the expansion of a “globalised services market”, this results in
“public interests” repeatedly being negotiated on an unequal footing with regard to the interests of
transnational service corporations (cf. Prausmiuller/Wagner, 2014b). An in-depth discussion of this
situation would require further studies. For this reason, at this point in the study, we will only make a
short digression to point out three groups of players, the roles of which have been highlighted multiple
times in the context of the discussions outlined above.

3.4.1 Onthe role of the European Commission

The European Commission has repeatedly been referred to as the driving force behind the imple-
mentation of deregulation agendas, both in the field of Europe’s internal market policies and as a
player at the level of international trade policy (cf. Deckwirth, 2008b; Raza, 2008; Bieling/Deckwirth,
2008). Its position in the institutional framework of the European Union also plays a role in this (cf.
Raza/Wedl, 2003: 423-424). As such, it has an exclusive right of initiative in the European legislative
process and in trade policy issues, and thus has a significant impact on agenda setting (cf. Schenner,
2006: 29). As a relatively limited bureaucratic institution, the European Commission is fundamentally
reliant on external experts for these matters (Georgi/Kannankulam, 2012: 5-6). In this respect, it is
repeatedly made clear that access to knowledge and expertise within agenda setting processes is
used selectively.

3.41.1 Selective us of information by the European Commission

Thus, attention has been paid to the sparse and selective use of empirical evidence for the argu-
mentative justification of the Concessions Directive (Clifton/Diaz-Fuentes, 2013). In one impact as-
sessment prepared by the European Commission on the first draft of the Concession Directive, the
importance of competition for competitive tendering was justified using reasons including the signifi-
cant cost savings it would enable (European Commission, 2011a). However, according to Clifton/Diaz-
Fuentes (2013), an analysis of this document shows that this was based selectively on limited and
out-dated sources. For example, the cost-saving argument was only justified by a single source
(Lundsgaard, 2002), which drew on evidence from the 1990s, a time in which documented experience
was only available in individual sectors and countries. More recent sources, which present differenti-
ated analyses after 2000 and less optimistic estimations of cost savings with PPPs based on these
analyses, were not, however, consulted for this report (Clifton/Diaz-Fuentes, 2013: 142).

Selective use of information was previously demonstrated in the context of the internal market
strategy from 2003 to 2006. A study commissioned for this purpose by DG Competition (WRc/eco-
logic, 2002) is said to indicate the positive effects of private sector investment without acknowledging
the existing empirical evidence of the problematic effects this can have (Hall, 2003b). With regard to
a study commissioned by the European Comission for the purpose of investigating the exemption of
the water sector from the Concessions Directive (Blagoeva/Rossing, 2015), it was objected that
stakeholders and literature were only included selectively and, crucially, more recent findings about
the social costs and transaction costs of water deregulation were not taken into account
(Lobina, 2018; EPSU, 2018b).
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3.41.2 Selective use of experts by the European Commission:

In this context, the expert groups for the European Commission also play an important role. These
groups act as advisory committees, “employed to make recommendations and pass on expert know-
ledge to the Commission or its agencies” (European Commission, undated). These have the particular
purpose of influencing agenda setting as well as legislative intentions and policy formulation at an
early stage (cf. Ey/Wagner, 2015: 15). It has been shown that these expert groups consist of a
disproportionate number of representatives of corporations and trade policy interests as well
as entities with conflicts of interests (Vassalos, 2008, 2010; CEO, 2017). For instance, it was deter-
mined that in the expert group designated the European Resource Efficiency Platform (EREP) for DG
Environment, the company Veolia was represented alongside other corporate representatives but
there were no representatives from public water companies (Hall/Lobina, 2012b: 32).

With regard to the access that advocacy groups have to the European Commission, multiple asym-
metries between corporate players and players in civil society have been identified (cf. Montal-
bano, 2016). For instance, the European Commission specifically calls upon private players and cor-
porate associations to collaborate with them, which can be referred to as “reverse lobbying” (Fritz,
2015hb). Equally, representatives of public interest groups are less able to gain access. It has been
discovered that when negotiating the Japan-EU Free Trade Agreement, the European Commission
met overwhelmingly with corporate representatives (CEO, 2018).

3.4.1.3 Selective inclusion of corporate players in the context of requlatory cooperation

The chapters in new-generation free trade agreements (e.g. TTIP and CETA) which deal with “regu-
latory cooperation” are orientated towards “establishing permanent cooperation on regulatory issues”
between contractual partners as part of a “living agreement” in order to “increase compatibility with
the regulatory systems” (Raza, 2016: 169). This has the particular intention of preventing regulations
from restricting trade (Fritz, 2015b: 13). This suggests an asymmetry between different political areas.
As the scope of applicability for regulatory cooperation is defined very broadly, a variety of national
and European regulatory acts could be included in this and would be subject to trade policy conside-
rations, provided these “have (potentially) significant consequences for bilateral trade and investment
activities” (Raza, 2016: 169; Bank et al., 2016: 43) There is also asymmetry with regard to the oppor-
tunities for different interest groups to express themselves. In the future, “stakeholders” should play
an “institutionally enshrined” role in the process of formulating laws and regulations (Bank/Grotefendt,
2016: 3). However, first of all, institutional capabilities and financial means of exerting political pressure
are distributed unevenly between the different interest groups (cf. ibid: 2). Secondly, it can be shown
that in previous cases of regulatory cooperation on trade policy agendas, it was predominantly trade
policy lobbyists who were consulted and not representatives of other societal interest groups (cf. Haar
et al., 2016). In this regard, it is clear that these types of early (extra-parliamentary) information and
settlement procedures ensure the influence that large lobby organisations have over politics as a
“component of the legislative process” and that in the process of this, central “political decision-
making processes, are transferred to anti-democratic expert committees” (Bank/Grotefendt,
2016: 2).

3.4.2 Onthe role of proactive corporate strategies

The selective access to experts that the European Commission has is supplemented by corporate
players that participate proactively in shaping political processes. At a national level, personal and
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institutional connections between industrial and political groups of elites merge in “political and cor-
porate networks”, which can be demonstrated for the large French water companies in France, for
example (Hall/Lobina, 2007: 72). These include former politicians who sit on companies’ executive
boards and contribute their institutional expertise and contacts. This phenomenon, which has been
referred to as “revolving doors”, has also been noted in the reverse direction, for instance when EU
institutions are made up of corporate representatives (Lundy, 2017; CEO, undated).

Example of asymmetrical lobbying in the gas industry

One study by the think tank Corporate Europe Observatory investigated the gas industry’s EU lobbying
activities on behalf of the gas sector. This study highlights the medium-term consequences of such
lobbying activities for the future system of energy markets as well as for the transition options from
fossil fuels to renewable energies (Balanya/Sabido, 2017). Based on data from the EU transparency
register, it was discovered that the gas industry’s lobbying expenditure, number of lobbyists and num-
ber of actual meetings with the relevant European Commissioners far exceeds those of public interest
groups (the latter had just 3 % of the budget, 10 % of the lobbyists and 11 % of the meetings; ibid.: 6).
Only a small proportion of all lobby organisations and corporations that are active in this field are also
voluntarily registered in the EU transparency register so more accurate figures cannot be presented
(ibid.: 9). At a personal level, it was determined that former employees of European and national in-
stitutions are increasingly employed by gas companies (the “revolving door” phenomenon). This
presents an additional point of access to institutional and political insider knowledge (ibid.: 25).

Additionally, there was repeated direct contact between the companies interested in market access
and the municipalities during the preliminary stages of water privatisations (cf. Hall/Lobina, 2007). At
the same time, through strategic joint ventures with other companies, it was possible to take the first
step in new business areas, or the acquisition of individual areas was used as an entry point to new
markets as part of vertical integration. For lobbying activities by interest groups in EU institutions, it is
possible to show the extent to which corporate representatives are positioned asymmetrically with
respect to representatives of employee interests and players in civil society (cf. Ey/Wagner, 2015;
Plehwe, 2012).

3.4.3 International l[aw firms and consultancy firms

Another group of players has also gained increasing importance. Firstly, consultancy firms are playing
a growing role in political processes. Taking the example of the privatisation of Berliner Wasserbe-
triebe, we can see how corporate management consultants played a central role in drawing up
contracts (cf. Beveridge, 2012b). Secondly, an increasing number of international consultancy firms
and law firms have been established, specialising in fields such as dispute settlement cases between
investors and companies (cf. Eberhardt/Olivet, 2014, 2012; Trumbo Vila/Peters, 2016). Even the
threat alone of arbitration proceedings by investors and lawyers can have detrimental effects for poli-
tical regulatory intentions in these conditions (cf. Fuchs, 2018).

3.5 Classification of policies in the water sector between 2000 and 2018

The continued debates around the focus of public procurement and trade policy regulatory measures
illustrate “a recurrent dynamic between increasingly far-reaching deregulation projects, their partial
reduction following protests and their renewed implementation” (Prausmiiller/Wager, 2016: 199,
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2014a: 8). With all things considered, we can trace a development which drives increased competition
and “market creation measures” at various levels, both persistently and “unidirectionally” (Praus-
miller/Wager, 2016: 199; Clifton, 2014). As a consequence, this leads to a development with which
the leeway for member states and municipalities in particular is restricted — “states are being strait-
jacketed” (Clifton, 2014: 443).

From this perspective, it is possible to trace how policies focused on the market oriented reorganisa-
tion of public services are implemented at varying levels. From a broader perspective, these different
levels can also be interpreted as “fields of conflict” within which different players negotiate the imple-
mentation of their own interests (cf. Prausmiller/Wagner, 2016; Raza, 2009, 2014). For the policy
processes in the water sector, it is possible to identify four central “fields of action” since the 2000s
in which the fundamental standpoints of a “deregulation project” and of a “public services project” have
been negotiated: the internal market, trade policy, fiscal policy and municipal policy. Parts of
these fields were only ever developed or upgraded for the purpose of dealing with public-service
issues. In some cases, the strategies within a field have changed but there has sometimes also been
strategic “forum shifting or arena shifting”. The latter is particularly an option if a field no longer
seems to function when asserting specific interests, for instance because an agenda has been politi-
cised extensively by players with other interests in this framework. The developments presented in
the previous paragraphs can be classified as follows.

Firstly, in the context of the European internal market project, a new field of action was initially
formed by increasingly establishing areas of authority over the organisation of the water sector at this
level, when they previously fell under the member state’s or municipality’s jurisdiction. However, in the
following years, internal shifts also took place within this field of action. Although at the beginning of
the 2000s the enactment of a separate Deregulation Directive was still up for debate, the European
Commission’s deregulation initiatives were later shifted towards “lower profile” procedures and in-
direct guidelines within public procurement law and state aid law, which are at first more difficult to
access in public debates because of “their technical nature” (cf. Deckwirth, 2008a: 111). The gradual
shifts of focus, which were implemented by ECJ rulings, also played a role in this (e.g. in the context
of in-house procurement). The extent to which current planned changes to the more “environmental”
water directives (Drinking Water Directive, Water Framework Directive) will affect the organisational
form of the water sector remains to be seen. In retrospect, the controversies surrounding previous
draft directives can also be interpreted specifically as “fields of conflict” within which different socie-
tal roles were allocated and strategies were readjusted.

Secondly, international trade policy has gained importance as a field of action — both quantita-
tively and qualitatively. As part of “deep integration”, barriers to the cross-border trade in services and
to investments are supposed to be dismantled via the “harmonisation of national regulation”
(Claar/Nolke, 2012: 8). This which engages “deeply with the internal relationships of contractual
states” (Nettesheim, 2017: 2). Additionally, with regard to the “scope of authority over foreign trade
law”, a “competence creep” by the European Union relative to member states has been identified
(ibid.). This has consequences for democratic procedures as “structural decisions that are made on
the basis of EU foreign competence in an international negotiation capacity” are only minimally acces-
sible for parliamentary control (ibid.). Measures are also occasionally implemented at the level of in-
ternational trade policy which is more inaccessible for democratic processes. These measures appear
more difficult to enact at a European or member state level and as such, they are presented as a
practical constraint in order to align regulations at a European level (cf. Ruhle, 2014: 93). With regard
to enacting “deregulation agendas”, the increasing activities of the European Union within the frame-
work of international trade agreements have therefore also been regarded an attempt to circumvent
established institutions at other levels (ibid.). On the other hand, at an international level, deregulation
measures that have already been enacted at a national or European level are being formalised in
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international law by “lock-in” mechanisms so that irreversible and political disputes are removed to
different levels for the foreseeable future (cf. Raza, 2008, 2014).

Thirdly, fiscal policy is gaining increased importance as a field of action. As such, the implications of
the crisis-handling mechanisms following the economic and financial crisis of 2008 can be regarded
as the catalyst for subsequent deregulation processes. For one thing, this concerns the constrai-
nts placed by the Troika on the countries most severely affected by the crisis (cf. Chapter 1 on
Portugal). Direct privatisation of water companies, which would no longer have been justifiable in other
countries at this time in view of the “privatisation crisis” (cf. Candeias et al., 2009; Hall/Lobina, 2006),
could be imposed top-down as a prerequisite for bailout packages in this way — although this caused
a conflict with the EU’s neutrality, enshrined in primary law, with regard to the system of property
ownership in member states. Additionally, disciplinary action relating to fiscal policy plays a growing
role in the context of austerity politics. This role has particular consequences for the decision-making
leeway of municipalities with regard to their options of how to organise public services. Using
the example of Berliner Wasserbetriebe, we can see how the budget deficit was not the only crucial
factor in justifying privatisation at the end of the 1990s but, in the context of specific discourses, it was
certainly important (cf. Beveridge, 2012a).

Fourthly, and following from this, it is possible to identify the level of municipal policy as an increa-
singly important field of action. For one thing, austerity guidelines have a particularly marked effect
at this level and are — in conjunction with regulatory guidelines and the “chill effect” which extend from
regulations at the European and international level — increasingly focused on limiting the political mar-
gins for structuring within policies for the common good. For another thing, interested parties that
support the enshrinement and implementation of a human right to water in the context of a water
supply for the common good are making a stand in an increasingly proactive manner at a municipal
level.

At the regulatory level, a “deregulation project” has been established more and more clearly since
the 1990s and has focused on the water sector at the level of European internal market policy and
international trade policy since the 2000s. As a result of difficulties in enacting regulatory initiati-
ves, subsequent regulatory initiatives focused on gradual legal modifications of state aid and
public procurement laws within the scope of the internal market. At the same time, formalisations
(lock in) of existing deregulation measures gained importance at the level of trade policy agreements
as well as fiscal guidelines. This suggests two simultaneously active processes. The increasing con-
stitutionalisation of deregulation measures at an international level indicates the increased importance
of the overall political field. On the other hand, the change to more indirect forms of policy enforcement,
through gradual adaptation at the internal market level, suggests increasing politicisation and debate
within this sector (Deckwirth, 2010: 46).

Theincreasing importance of aregulatory framework suited to liberalisation at a European and
international level does not, however, suggest the reverse conclusion that the national or mu-
nicipal levels have become meaningless as fields of action or that external requirements should
be imposed unilaterally in these levels. Instead, deregulation policies are sometimes decided upon at
a national level initially, to be formalised at an international level afterwards (Raza, 2012: 63, 2014:
77). At the same time, for different European cases during the 1990s it is possible to show how deci-
sions to privatise the municipal water supply did not just follow direct European or international guide-
lines, but were rather taken at a municipal level for a complex set of reasons (cf. Berlin and Tallinn
case studies). Strained public finances, fiscal restriction and austerity policies, an economically
liberal administrative line and a focus on location competition were factors on which a “politics
of inevitability” (Beveridge, 2012a) was based. The shifts in fiscal and competitive policies over re-
cent decades have effectively limited the municipal scope for structuring. Even if deregulation is not
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openly imposed, regulations concerning procurement laws and trade policies can lead to “chill effects”
and prompt municipalities to outsource their water supply, for example, in order to avoid expensive
investigation procedures or any claims for compensation in case of complaints. At the same time, both
the responsibility for providing public services and the discernibility of any lack of implementation are
rooted most prominently in the municipal level. Accordingly, a position aligned towards public services
for the common good can be found increasingly at this level.

In contrast, the regulatory anchoring of a “public services project” for the common good is only
evident in its rough outline at a European level and is reflected in the anchoring of services of
general economic interest within the 2007 Lisbon Treaty. At the level of international trade policy, there
is no institutional equivalent “for the common good” (cf. Stoll et al., 2015: 3) which results in questions
about a “legitimate public interest” in public services being negotiated by the institutions primarily de-
signed for trade policy interests, such as international arbitration courts. Interests focused on public
services and water provision organisations for the common good expressed their demands overwhel-
mingly defensively at the beginning of the 2000s. Firstly, the experiences with actual water privatisa-
tion were processed and politicised. Secondly, intervention took place in the “deregulation agendas”
within the previously listed fields of action. This occurred primarily at the internal market level over the
course of disputes about the draft directives central to the water sector, as well as in the field of trade
policy through campaigns against the drafts of bilateral and multilateral trade agreements. Agenda
setting in these fields was initially characterised by a “deregulation project” but this could subsequently
be subjected to politicisation by actors more focused on the common good. Moving on from the nega-
tive experiences with water privatisation in large cities, a trend has been emerging since 2006 which
has been referred to more and more explicitly as the “crisis of privatisation” (cf. Candeias et al.,
2009). This is accompanied by a considerably more proactive expression of interests in support of a
water supply system for the common good. This is manifest partly in initiatives which call for the im-
plementation of a “human right to water”, as claimed by the European Citizens’ Initiative
“Right2Water” among others. An increasingly active municipal standpoint can also be traced, advan-
cing re-municipalisation processes and advocating for the anchoring of sustainable public provision of
water in the long term.

While in the period since the end of the 1990s the advancement of privatisation and deregulation
policies can be considered a dominant trend which was occasionally and increasingly challenged by
oppoisitional standpoints, two simultaneously active, contradictory trends can be traced for the
period following approximately 2008. On the one hand, an increasingly significant societal con-
sensus in favour of strengthening a public system of water provision has become apparent,
reflected partly in concrete measures such as re-municipalisation or in the resistance to deregulation
measures. On the other hand, a development has emerged whereby hardly any actual privatisations
are implemented directly — with the exception of those privatisations which took place after the finan-
cial crisis of 2008 following the Troika’s conditions. After a period of “strategic retreat”, however, a
“shallow expansion” (Pierce, 2015) can be identified, distributed partially and unevenly in geogra-
phical terms. As part of this, large water companies are readjusting their investment strategies and at
the same time, reorganisation processes that focus on forms of competition (e.g. in the context of the
European public procurement and state aid laws) and private sector participation are being promo-
ted politically as preferential methods of organising and funding now as in the past (cf. Chapter 5.3,
see also Figure 5).

The fields of conceptional framing and the production of knowledge can be identified as two
additional fields of action for shaping European water politics. Developments since the 2000s clearly
show how crucial steps for the conceptional framing of problem definition were taken in the early
stages of agenda setting, some of which received minimal public attention. The redefinition of terms
and concepts played a key role in the question of whether water supply should be classified as an
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“economic activity” and had implications for the extent to which water was included in the scope of
subsequent directives at all. Interpretations and the legitimacy associated with these were also central
in the disputes about giving more weight to public services and recognising water as a “human right”.
Thus, the level of “concepts” can be regarded as another field of conflict that is used differently. As
the analysis of European internal market policy has shown, public services generally, and the water
sector in particular, have now become a field which is, in principle at least, widely recognised as being
highly important. This is reflected through “symbolic declarations”, such as that water is not a commo-
dity (CETA, Article 1.9), through the emphasis on the particular importance public services have for
Europe’s social model, or through specific exemptions for public services. At the same time, it should
be noted that “symbolic declarations” sometimes obscure the “view of reality” and can conceal
“essential counteractive regulatory trends or loopholes” in regulations (Madner et al., 2015: 91).

In connection with this, we can recognise the fundamental contradiction that, in sets of rules such
as free trade agreements, public services are regarded as “non-tariff trade barriers and thus excep-
tions from the principle of deregulation, which require justification” from conception onwards, “alt-
hough measures for protecting public services have a defensive character by default” (ibid.). Some
exemptions from purely market-type provision are enshrined in trade agreements and in the public
procurement rules for the European internal market and bear specifically on the water sector and
generally on public services. However, there is a clear trend according to which tenders are regarded
as the norm in competition while exemption regulations for public services are generally suspected of
being a “circumvention” (Haslinger, 2013). As such, the exemption regulations for “public compa-
nies”, such as in-house procurement without calls for tenders, are being designed with an increa-
singly purist focus and now only concern entirely publicly owned companies. This cannot account
for the complex organisational forms present in the water sector. Even if, in principle, the trade policy
and procurement policy provisions focusing on competition do not obstruct the provision of public
services, they do have a direct or indirect impact via chill effects on their organisational forms (cf.
Krajewski, 2011: 351).

Over the course of ongoing Europeanisation and internationalisation of the regulatory framework
for public services, the complexity of the fundamental foundation of knowledge has increased
significantly, which has consequences for the organisational options available in policy. Accordingly,
we can also identify the structure of the knowledge involved in Europeanisation and internationalisa-
tion as an additional field of conflict. The difficulty of an impact assessment for the water sector or
public services in general arising from concrete sets of rules thus emerges from the fact that the legal
material is complex — first at the internal market level and even more so at the level of international
trade policy (cf. Deinlein, 2017: 35). Particularly in international trade agreements, the importance of
individual regulations arises from a complex interplay between different parts of the agreement and
lots of legal problems only become evident from the finer details (Madner et al., 2015: 91). As such,
specialised and expensive expertise and qualified experts are required to assess the impact. This
creates barriers to accessibility which benefit certain players and disadvantage others at a structural
level. A range of challenges can be identified relating to this. First, there are often “huge translation
problems” from the spheres of legal experts to the usual spheres of political conflict — for instance
when players at the local level try to conduct a public debate about the potential consequences of
international trade agreements. Second, the change in the basis of knowledge goes hand in hand with
new players and institutional fixtures coming to the fore, which is demonstrated by the increasing role
of international experts, consultants and law firms. Third, inequalities emerge from this between play-
ers that are established on different levels — for instance when municipalities meet with the experts
and law firms that are active at an international level. Fourth, the seemingly “technical” character of
the texts of trade agreements may trick actors into delegating these issues to technical experts instead
of negotiating the fundamental political issues touched upon by them in appropriately democratic and
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accessible political terms. The shift of political conflict to the field of legally codified agreements can
thus also be interpreted as a specific technique for exercising power (cf. Georgi/Kannankulam, 2012:
5).

Fifth and finally, one further aspect of knowledge can be identified as relevant within the context of
procurement law calls for bids. By favouring technocratic efficiency criteria in this, the role of compre-
hensive, yet often less codified industrial and practical knowledge in water supply and sanitation com-
panies is ignored. Using examples such as the re-municipalisation of the Parisian water supply sys-
tem, it is possible to demonstrate how this knowledge must be built up gradually again (cf. Pigeon,
2012).

44 Vienna Chamber of Labour



4 THE WATER SUPPLY AND SANITATION SYSTEMS
IN SELECTED EUROPEAN COUNTRIES

4.1 Method of study: Systems comparison

The aim of this chapter is to present and classify the systems of water management in selected Euro-
pean countries. The term “systems comparison” shall be used below to refer to the description of the
water management system in each individual area, the comparison of these using selected evaluative
aspects and indicators as well as crucially the assessment of the systems with regards to the dicho-
tomy between public and private provision and the variation of this and mixed forms of this. Thus, the
systems comparison shall necessarily be imprecise as the aim of this study is not to describe the water
management system in each individual area in detail by means of comprehensive field research, but
rather to use the selected standardised indicators to assess the individual country’s systems in com-
parison.

For this systems description and comparison, there are a number of different classifications and sys-
tematisations that have been developed both by international institutes and by research facilities and
associations. Within the scope of this study, indicators have been developed for systems description
from this range of possible systematisations in order to achieve the aims of the project. The set of
indicators we have selected is not suitable for an in-depth individual analysis beyond the aims of this
study as it is only possible to get an overview of some aspects or to see these aspects from the
perspective of a national average.

Conditions for land use and settlement geography in one country (or one catchment area) provide
the primary general framework of the study. Of course, the water resources (spring water, groundwater
and surface water), precipitation and other natural conditions (geology, hydrology, vegetation, etc.)
available (in a particular catchment area) are crucial for water management systems. The structure of
the settlement is also pivotal, as infrastructural efficiency is fundamentally dependent on the forms of
settlement, population density and the size of the area receiving services.

The judicial and regulatory frameworks are based on the legal (national and European) foundations
of water management; in this respect, the regulation of water management systems is becoming in-
creasingly important and thus the specification and monitoring of the extent to which the public interest
(e.g. quality, environmental conditions, market and price regulations, etc.) is met is also gaining im-
portance.

The geographical and technical organisation describes the current situation of the water manage-
ment systems in the seven selected countries with regard to the regional structure, supply network
and a range of technical parameters.
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The corporate and operational structure sets out the concrete completion of tasks for providing
infrastructure services. Various aspects of management are also described as part of this, such as the
significant changes in the conditions for providing services (e.g. privatisation or re-municipalisation).

Financing and cost structure shows the level of costs (and cost elements) and the relative im-
portance of these, as well as financing methods (grants, provisions for cost recovery), provided that
this is at all possible within the scope of observations based on averages, and with regard to compa-
rability between countries.

Another group of indicators considers the prices (fees) that end-consumers pay for the supply of one
cubic metre of drinking water (and for the disposal of the same volume of wastewater). As part of this,
special attention is paid to affordability.

A further set of indicators focuses on quality criteria. These include identifying not only legal stipula-
tions, but also the level of quality currently achieved (e.g. quality of drinking water, its safety, sanitation
technology and purification capacity) as well as various other factors (e.g. network losses). Environ-
mental criteria are also considered as part of this (e.g. protection of waterways, recycled water use,
etc.).

Specific consumer and employee interests form the final set of indicators. These deal with factors
including consumer structure, choice and customer satisfaction.

4.2 Summary of the systems comparison using selected indicators

Over the course of this study, a comprehensive comparison of water supply and sanitation systems in
the countries under investigation was compiled. In the section below, we shall present an overview of
the key findings. A detailed analysis can be found in the extended version of this study.

The water supply and sanitation systems in the seven countries considered here (Germany, England,
Wales, France, Austria, Portugal and Hungary) are fundamentally shaped by their respective conditi-
ons for land use, hydrology and settlement geography. Precipitation levels (which vary at a smaller
scale and within the individual countries), the available water, the use of water from springs, ground
water and surface water, the structures of settlements, population density and the systems put in place
by previous generations (e.g. quality of water pipelines) fundamentally determine the costs and price
of water supply and sanitation.

With regard to the structure of settlements, England and Wales have a population density that is
particularly beneficial for network infrastructure, with approximately 378 inhabitants per km?2. This is
reinforced by the fact that almost 75 % of the population lives in urban areas. Germany also has a
relatively high proportion of densely populated areas. In contrast, more than 40 % of the Austrian
population lives in sparsely populated rural areas (see Table 3). In countries with a relatively low
population density (e.g. France or Austria), the infrastructural efficiency is somewhat lower as a
result.
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Category Austria Germany France England/Wales Hungary Portugal
Popula-
Population den- | N
it equiva- 104.6 230.9 105.4 378.7 105.4 111.9
Sity lents
per km2
Overwhelmingly | 31.9 43.4 35.4 74.7 17.9 46.5
urban areas
Intermediate re- | 27.6 40.9 336 21.7 63.3 22.3
gions
Overwhelmingly | o, 405 15.7 31.1 3.6 18.9 31.2
rural areas

Table 3: Population density and urban-rural typology according to population distribution
Source: Authors’ representation and calculations based on Eurostat (2017e).

Austria has the lowest water exploitation index in the comparative study — only around 5 % of the
available water is used in the various industries such as public water supply, agriculture, industry
and electricity generation (coolant). One underlying condition that works to the benefit of the Aus-
trian system is the particularly high level of groundwater and spring water available for public water
supply. This is partly made possible because of strict, cost-intensive water protection controls. In Ger-
many, the role of groundwater is also important for public water supply, with approximately 68 % of
public water originating from groundwater, while the proportion is lower in England/Wales and Portugal
(see Table 4). Portugal represents a special case, partly because it has very high gross water abstrac-
tion rates per person (high abstraction rates for agriculture) and also because it has relatively low
precipitation levels. The strikingly low gross water abstraction rates per person in England/Wales stem
primarily from the very low usage rates in the electricity (cooling) and industrial sectors, while the
abstraction rates for the public supply of water are actually slightly above the rates for the more popu-
lated countries of Germany and France. France has the particular feature of encompassing a great
deal of diversity within the country. Essentially, it is important to note that through technological ad-
vances, municipal water consumption has stagnated and even decreased slightly in recent years.
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Category Austria Germany France England/Wales Hungary Portugal
Wit)er: %Xdp;‘;;‘a- % 5.0 19.0 18.0 9.0 18.0 12.0
Gross water ms per
extraction per | pg o 409 404 460 185 509 1,094

population equi- | 4num

valent (PE)
Water abstrac- million
tion for water m2 per 685 5,081 5,481 5,777 605 883
Supp|y annum
Groundwater % 100° 68 49 13° 45 21
Surface water % 0 15 29 68° 42 38
Other source of b
water % 0 17 22 19 13 41
2 DEFRA (2017).

b Data as recorded for the whole of the United Kingdom

¢ This value refers to the level of groundwater and spring water.

Table 4: Water production for public water supply

Source: Authors’ representation based on Eurostat (2017h); Eurostat (2017i); European Topic Centre (2016a-f);
BDEW (German Association of Energy and Water Industries, 2015); IWA (International Water Association, 2017);
EurEau (2009).

With regard to the geographical and technical organisation of water management systems, it is
worth mentioning that the countries under observation have very high (> 95 %) connection rates to
water supply systems (see Table 5). In contrast, the connection rates to wastewater disposal sys-
tems show considerable variation. While Austria, Germany and England/Wales have connection rates
higher than 95 %, the rates are sometimes significantly lower in the other countries. In some cases,
wastewater is treated in decentralised units (this is particularly prominent in France and Hungary),
in order to save costs on home connection sewers. In light of this, we should also take note of the long
distance the sewage system covers per person in Austria. This can be ascribed to the low popula-
tion density and the nature of scattered settlements (see Table 6). With regard to water supply, it is
important to understand that quality may well be different but on average, it meets the minimum stan-
dards for each country. The condition of the water pipelines themselves is equally varied; the sys-
tems of England, France, Portugal and Hungary have above average water losses (network losses).
Germany and Austria’s water networks only have minimal network losses (Table 5).
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Category Austria Germany France England/Wales Hungary Portugal

Rate of connec-
tion to water % 95.1 99.3 99.0 98.7 99.9 96.9
supply

thousan

Total length of d km
water pipeline

78.0 550.0 1,050.0 343.5 65.9 108.8

m per

head 8.96 6.69 16.48 5.96 6.70 10.52
o % 11.0 7.0 21.9 234 24.0 35.0
Water pipeline
losses
m3/km/h 0.13 0.12 0.15 0.50 0.26 n/s

Table 5: Technical foundations of water supply

Source: Authors’ representation and calculations based on OVGW (2018b); Eurostat (2017j); BDEW (2015); BML-
FUW (Federal Ministry for Agriculture, Forestry, Environment and Water, 2012a); ERSAR (Portugal Water and Waste
Services Regulation Authority, 2015); Kiss and Ungvari (2017).

Austria Germany France England/Wales | Hungary Portugal
thousand | 91 ¢ 561.7 370.0 323.0 47.8 50.4
Total length
m per 105 6.8 5.8 5.6 4.9 4.9
head

Table 6: Length of sewer systems

Source: Authors’ representation and calculations based on BMNT (Federal Ministry for Sustainability and Tourism,
2018); BMLFUW (2012a); BDEW (2015); Kiss and Ungvari (2017); ERSAR (2015).
e ... estimated value

At present, the proportion of wastewater which only ends up in water outlet channels once it has been
purified and the treatment stages installed for this purpose are still very varied (see Table 7). Parti-
cularly in Austria and Germany, almost all purification plants have 3 treatment stages. For the most
part, the other countries also tend to purify wastewater through 3 treatment stages (with the exception
of Portugal) but there are still considerable regional differences and/or the purification of wastewater
is in need of significant improvement. Sewage sludge is disposed of appropriately in all countries. In
recent years, this has become less of a problem because of the reduction in water consumption and
thanks to technological advancements (in purification technology).
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Category Austria Germany France K%r;;lzjeocin Hungary Portugal
1 treatment
stage % 0 0 0.1 (0 0.1 3.6
2 treatment
stages % 1.2 2.5 14.3 43.0% 12.22 39.4
3 treatment
stages % 93.8 92.9 66.1 57.0? 64.62 16.4
Total inde-
pendent (de-
centralised) % 5.02 3.2 18 2.0? 14.0 5.0
wastewater
treatment

Table 7: Treatment of municipal wastewater according to treatment stages
Source: Authors’ representation and calculations based on Eurostat (2017m; 2017n).

a estimated value

With regard to the regulatory and political frameworks it is worth noting that — as mentioned above
— European legal frameworks are implemented in these countries. Indeed, it is possible to see that the
European and national regulations have developed from a system for monitoring water ecosystems
with a strong focus on hygiene standards into an integrated water policy for catchment areas (water
governance). Legislative power itself is regulated from different levels in these countries in terms of
jurisdiction, with authority mainly being held at a national level. Nevertheless, Austria, for example,
has a national Water Law Act (Wasserrechtsgesetz) but the federal states of Austria (and of Germany)
are responsible for legislating on (and implementing) water management systems. Given that Euro-
pean regulations are implemented in individual countries, and there is a duty to report on implemen-
tation to the European Commission, data is then collected and processed uniformly on the basis of
certain principles.

The industry structure of the water management system and private sector involvement vary greatly
between the various countries under investigation. At one end of the spectrum, Austria has a supply
and disposal structure made up of small-scale organisations at a municipal level (e.g. publicly owned
companies in communities or community associations). In this area, England and Wales lie at the
other end of the spectrum with their large, centrally operated supply companies. Within France, there
is a great deal of regional variation in the structure of the industry with small, municipal companies
existing as well as large, national providers (operators). Efforts are currently being made to unify the
systems through administrative reforms, not only in France but also in Portugal and Hungary.

In most countries, the ownership structure of water supply is heavily influenced by the public sector,
particularly by municipalities (see Figure 6). Austria (93 %) and Hungary (97 %), where privatisation
has been reversed in recent years, have the highest proportion of organisations entirely under public
ownership. Somewhat less significant, but still very high, is the proportion in Portugal (84 %), followed
by Germany (60 %), where there is a particularly high number of mixed-economy companies. At the
other end of the continuum, we can see France (39 %) and the English and Welsh systems, which are
fully privatised. The picture is similar for wastewater disposal systems although in this sector, the
overall proportion of entirely public systems is consistently higher. It is worth noting that the case of
Wales shows that a “privatised” systems is not necessarily a system focused on maximising profits (it
is cooperatively organised instead) or one subject to international investors (Financialisation; see
Chapter 6).

50 Vienna Chamber of Labour



The water supply and sanitation systems in selected European countries

m Offentlich ®Gemischt ® Privat

100%
90%
80%
70%
60%
50%
40%
30%
20%
10%

0%

AW WV AW WV AW WV AW WV AW WV

Osterreich Deutschland Frankreich  England/Wales Ungarn Portugal

Figure 6: Population supplied according to ownership structure for water supply and sanita-
tion companies (in %)

Source: Authors’ representation and calculations based on EurEau (2009); BMGF (Federal Ministry for Health,
2015) for Austria; Sector Overview (2015) for Germany; SISPEA (2017) for France; EurEau (2017); Danube Water
Programme (2015b) for Hungary; ERSAR (2016) for Portugal.

There are various key figures for operational efficiency. Based on productivity, Austria (180,000 m3
drinking water per employee) is just behind England/Wales in the supply of drinking water, alongside
France (190,000 m3) and Germany. For wastewater disposal, Germany has the highest productivity
(230,000 m? of purified wastewater per employee), ahead of England/Wales (210,000 m3) and Austria
(190,000 m3). In Portugal and Hungary, both water supply and sanitation show significantly lower
productivity. At this point, it is important to stress that productivity is primarily influenced by supply
density, which is dependent on features of settlement geography.

An additional indicator for estimating operational efficiency is personnel costs (employees per 1,000
connected inhabitants). In the sanitation sector, France, Germany and Austria have the lowest staffing
levels with 0.41, 0.43 and 0.44 employees respectively per 1,000 connected inhabitants. England and
Wales follow with 0.49 employees. Hungary in particular, but also Portugal, have significantly above-
average rates at 1.09 and 0.86 employees respectively per 1,000 connected inhabitants. In sanitation,
Austria has above-average staffing levels and comes in at fourth place behind England/Wales, France
and Germany. Here, too, there is a certain correlation between the technology used (e.g. treatment
stages), connection rates and population density.

One central concern for European water policies as well as for existing national laws and regulations
is the application of the principle of cost recovery when providing infrastructure. Taken as a whole,
the majority of the countries in this study have a cost recovery rate of nearly 100 % or even more than
that (where fees are demanded, this is often legally stipulated — in some cases, other municipal in-
dustries are funded by higher income from fees; in the case of private companies, this is a requirement
for making profits). Only France and Hungary are unable to achieve the goal of cost recovery, taken
as a national average. However, these averages conceal certain differences, in connection with the
size of the community/area of provision (e.g. in Austria) or with different legal statuses between com-
panies (e.g. in Portugal).

Investments in water management systems are characterised by differing cycles and particularly by
the demands imposed by national and EU regulations. If we compare investments made for inhabi-
tants receiving services during the period of 2000 to 2015, the following picture emerges (see Table
8). In the field of water supply, the annual investment per 1,000 inhabitants supplied with services in
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England and Wales amounted to EUR 56.22, which was the highest level. Behind that, France (EUR
30.96/1,000 PE), Austria (EUR 30.68/1,000 PE) and Germany (EUR 28.08/1,000 PE) were on a level
footing, while Hungary and Portugal had lower levels of investment. In the sanitation industry on the
other hand, France (EUR 89.20/1,000 PE) and Austria (EUR 87.58/1,000 PE) were almost equal,
significantly ahead of England/Wales (EUR 62.76/1,000 PE), Germany and Hungary. It should be
noted that investments made can vary significantly over time, e.g. as a result of short-term renovation
requirements or through necessary catch-up processes (better treatment stages in order to meet Eu-
ropean standards).

Category Units Austria Germany France England/Wales Hungary Portugal
Investment
per PE supp- EUR/
30.68 28.08 30.96 56.22 17.37 19.84
lied — water 1,000 PE
supply
Investment
per PE supp- EUR/
87.58 58.44 89.20 62.76 51.00 36.23

lied — sanita- | 1,000 PE

tion

Table 8: Comparison of investments in water supply and sanitation (2000-2015, real and ad-
justed for purchasing power)

Source: Authors’ representation and calculations based on BMLFUW (2016b); BDEW (2016, 2017); IFEN (French
Institute for Environment, 2007; 2016); Bolognesi (2018); Eurostat (2018a; 2018b); PEAASAR Il (Portuguese National
Strategic Plan for the Water Supply and Wastewater Collection and Treatment, 2007); PENSAAR2020 (New Strategy
for the Water and Sanitation Sector in Portugal, 2015).

Public subsidies are guaranteed in all countries included in this study in order to increase the rates
of water supply and sanitation or to improve the state of technology for protecting water (see Table
9). In terms of water supply, Germany has the lowest annual subsidy per 1,000 inhabitants supplied,
by a large margin (with EUR 1.59 per inhabitant), ahead of France (EUR 6.64), Austria (EUR 7.14)
and Hungary (EUR 7.93). The highest subsidies per person can be seen in England and Wales (EUR
13.88). For sanitation, on the other hand, Germany also has the lowest subsidies per connected per-
son (EUR 9.11), ahead of Portugal (EUR 14.69) and Austria (EUR 19.83). Here, France and Hungary
offer the highest subsidies.

Category Units Austria Germany France England/Wales Hungary Portugal
Subsidy per
person supp- EUR/
) 7.14 1.59 6.64 13.88 7.93 10.57
lied — water 1,000 PE
supply
Subsidy per
person supp- EUR/
19.83 9.11 31.78 25.28 35.07 14.69

lied — sanita- | 1,000 PE

tion

Table 9: Comparison of subsidies in water supply and sanitation (2000-2015, real and ad-
justed for purchasing power)

Source: Authors’ representation and calculations based on BMLFUW (2016b); BDEW (2016); European Commission
(2016c); IFDR (Portuguese Financial Institute for Regional Development, 2013).
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Prices and fees are crucial for individual households themselves with regard to ensuring affordability.
A comparison of average prices, i.e. the average expenditure of households on water supply and
sanitation, based on household water consumption, shows that especially in Austria, France and Eng-
land and Wales, relatively low prices are paid (see Table 10 and Table 11). Germany has the highest
prices, although it has the lowest price increase from this high level (this is also a result of the lowest
public subsidies; see above). While regulatory interventions regarding average prices are clearly vi-
sible over time in England and Wales as well as Hungary (in the form of a price curb), the price in-
crease can be explained in some countries by an attempt to catch up with others (e.g. better drinking
water purification, higher cleanliness level for purification plants, etc.).

Category Units Val. Austria Germany France England/Wales Hungary Portugal
Water con. | "PEIS 135 121 127 140 94 204
sumption “Q;’Ig‘/’yues:r 108 88 102 118 78 186
E;’gfg/‘)‘,’e}’jf 173 231 207 195 75 201
EurRm: | @ 1.60 2.61 1.74 1.66 0.95 1.08
EUR/M? 0.42-2.73 2.03-3.62 1.31-2.97 0.93-2.40 0.42-2.25 | 0.08-3.09
Total and EUR/M? g; 1.60 2.69 2.00 1.47 1.70 2.20
average ex-
penditure Eﬁgfg})?:jf 188 239 210 197 75 199
Eurm: | @ 1.73 2.70 1.80 1.68 0.95 1.07
EUR/M? 0.46-2.95 2.09-3.74 1.35-3.08 0.94-2.43 0.41-2.22 | 0.08-3.07
EuRm: | @ 173 2.78 2.03 1.48 1.70 2.19

3

Table 10: Total and average expenditure and tariffs (fees) for private households purchasing

water (EUR, price base, 2016).

BMLFUW (2008; 2012b); OVGW (2016); WIFO (Austrian Institute of Economic Research, 2014) for Austria;
DESTATIS (Federal Statistical Office of Germany, 2016) for Germany; BMLFUW (2007); BIPE Advisory (2010;
2015); INSEE (French National Institute of Statistics and Economic Studies, 2016); MEEM (French Ministry of En-
vironment, Energy and the Sea, 2016), EEA (2013) for France; Waterwise (2017); OFWAT (Water Services Regula-
tion Authority, 2016); EEA (2013) for England/Wales; KSH (Hungarian Central Statistical Office, 2015; 2016); Papp
(2007) for Hungary; ERSAR (2016) for Portugal.
Val.: (1) ... calculated based on 2016 prices, using the particular country’s consumer price index (HICP); (2) ... cal-

culated based on 2016 prices, using the particular country’s price index for the NACE industry of water supply

(HICP441); (3) Standardised average spending or tariffs based on Austria’s purchasing power;
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Category Austria Germany France England/Wales Hungary Portugal
E;’cffg);e”;f 203 280 192 223 92 149
EurRms | @ 1.87 3.16 1.88 1.90 1.17 0.80

EUR/m? 1.34-5.78 | 2.28-4.74 0.67-3.32 1.42-2.98 015292 | 0.00-3.62
Total and EUR/mS gg 1.87 3.25 1.85 1.68 2.09 1.96

average ex-

penditure Eﬁgfg};’::f 208 290 206 235 92 151
EurRme | @ 1.92 3.28 2.02 2.00 117 0.81

EUR/m? 1.36-5.85 | 2.36-4.91 0.73-3.57 1.50-3.14 0.16-3.16 | 0.00-3.69
EUR/m? g; 1.92 3.37 1.99 1.77 2.09 2.00

Table 11: Total and average expenditure and tariffs (fees) for wastewater disposal in private
households

Source: Authors’ representation and calculations based on the following data sources:

WIFO (2014); OWAV (Austrian Water and Waste Trade Association, 2016) for Austria; DESTATIS (2016) for Ger-
many; BIPE Advisory (2015); INSEE (2016); MEEM (2016) for France; OFWAT (2016); EEA (2013) for Eng-
land/Wales; KSH (2016); Papp (2007) for Hungary; ERSAR (2016) for Portugal.

Val.: see explanations for Table 10 above.

For Austrian pricing, we found relatively moderate to low overall price increases from a generally lower
level when compared with other countries (see Figure 7 and Figure 8). Taking all of the systems,
Austria comes in second place on average for its water supply (only the water supply system in Eng-
land and Wales is slightly more affordable) while the prices for sanitation in Austria ranked joint second
with those in France. However, municipal provision in Austria is not more expensive, but rather chea-
per than mixed or private supplies in Portugal, Hungary (being phased out) and (partially) France.
England and Wales on the other hand provide examples of supply systems that are certainly af-
fordable; however the quality of provision for water supply and sanitation is lower. It is interesting to
note that (semi) private systems (e.g. England, Wales, Portugal) have experienced the largest price
increases over the last two decades. In any event, the traditional public systems for water supply and
sanitation offer a stable and affordable option for private households.
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Figure 7: Index of price progression for water supply (1996-2016; 1996=100)

Source: Authors’ representation and calculations based on the following data sources:

BMLFUW (2008; 2012b); OVGW (2016); WIFO (2014) for Austria; DESTATIS (2016) for Germany; BMLFUW
(2007); BIPE Advisory (2010; 2015); INSEE (2016); MEEM (2016); EEA (2013) for France; Waterwise (2017); OF-
WAT (2016); EEA (2013) for England/Wales; KSH (2015; 2016); Papp (2007) for Hungary; ERSAR (2016) for Por-
tugal.
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Figure 8: Index of price progression for sanitation (1996-2016; 1996=100)

Source: Authors’ representation and calculations based on the following data sources:

WIFO (2014); OWAV (Austrian Water and Waste Trade Association, 2016) for Austria; DESTATIS (2016) for Ger-
many; BIPE Advisory (2015); INSEE (2016); MEEM (2016) for France; OFWAT (2016); EEA (2013) for Eng-
land/Wales; KSH (2016); Papp (2007) for Hungary; ERSAR (2016) for Portugal.

Monitoring the scores for various factors showed very good drinking water quality in all of the count-
ries studied (see Table 12). At a smaller scale, some individual countries experienced restrictions or
bans on use. In 2013, these were imposed in France and Hungary, for instance.

Category Austria Germany France KliJnr(j;IIjeo(:n Hungary Portugal
M'Cr]?b'o'og'ca' % | 99.93 99.91 99.83 99.98 99.50 99.68

actors

Chemical
Fatore % 99.97 99.96 99.82 99.97 99.41 99.92

'f”d'ca*?g % 99.70 99.73 99.53 99.88 97.64 99.34
actors

Pesticides | % 99.96 99.94 99.94 99.60 100.0 100.0

Table 12: Compliance rate of factor figures in groups (2013)

Source: Authors’ representation based on the European Topic Centre (2016a-f).

10 excluding smell, taste, colour and cloudiness
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Water protection as one of the environmental criteria shows that surface water has very high water
quality, particularly in Germany and Austria. This is not observed to the same extent in other countries.
Water quality is being improved constantly by EU regulations that stipulate levels of cleanliness (Por-
tugal in particular has made great efforts in this regard).

In terms of protecting natural resources (water resources and network losses), it is clear that Germany
and Austria have better than average pipeline networks (proactive management and continuous main-
tenance), which contributes to efficient use (see Table 13); in England and Wales as well as France,
significantly higher rates of loss can be identified (also owing to management which is often merely
reactive).

Category Austria Germany France England/Wales Hungary Portugal

o % 11.0 7.0 21.9 234 24.0 35.0
Water pipeline
losses

m3/km/h 0.13 0.12 0.15 0.50 0.26 n/s

Table 13: Water pipeline losses in the countries being compared

Source: Authors’ representation and calculations based on OVGW (2018b); Eurostat (2017j); BDEW (2015); BML-
FUW (Federal Ministry for Agriculture, Forestry, Environment and Water, 2012a); ERSAR (Portugal Water and Waste
Services Regulation Authority, 2015); Kiss and Ungvari (2017).

The security of supply and disposal is primarily dependent on regional climatic circumstances; even
in Austria, there can be small-scale supply shortages as a result of a lack of precipitation. Progressive
urbanisation as well as coping with climate change are significant challenges for all countries.

The interests of consumers are regulated accordingly by consumer protection in all countries. Consu-
mer satisfaction itself is high in the countries included in the study (households are satisfied), but in
recent years, it has been diminishing particularly in England and Wales, Portugal, France and even
Germany.

The interests of employees with regard to the stability of employment developments, as well as of
trade union organisations, are protected very differently in these countries. Germany, France and
Austria have stable development of employment in water management; in England/Wales, Hungary
and Portugal, more jobs than average have been cut, particularly as a result of the financial crisis.
Working conditions for some workers have been insecure, particularly in countries where there is sig-
nificant private involvement of private operators or outsourcing of activities. Of course, explanations
for differences in working conditions can also be found in national labour markets and have less to do
with the choice of water management system.
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5 WATER SUPPLY AND SANITATION BETWEEN
DEREGULATION, PPPS AND RE-
MUNICIPALISATION

5.1 Origins of modern water supply and sanitation

In terms of network infrastructure, modern water supply and sanitation first emerged in the 19t century
in the context of the Industrial Revolution and urbanisation (Juuti and Katko, 2005; Barraqué, 2010).
The beginnings of this new era were marked by private initiatives but they were soon con-
fronted with systemic barriers (Ambrosius, 1984; Juuti and Katko, 2005; Barraqué and Kraemer,
2014). Telling evidence of these difficulties can be found in the slow expansion rates in France where,
after half a century of concessions treaties in towns with a total population of 4.5 million, only around
130,000 people were connected — just 3 % of the population which could be supplied with water (Gou-
bert, 1986). The United Kingdom’s experience of expansion followed a similar path (Hassan, 1985).

In light of this, European municipalities and towns increasingly assumed responsibility for net-
work expansion and operation and extended the water supply and sanitation system continuously
(Juuti and Katko, 2005). One significant driving force of this movement towards municipalisation was
the shift in the status of water from a private commodity to a public good which should be supp-
lied as quickly and comprehensively as possible, particularly for reasons of public health (Pezon,
2011). Additionally, fire protection and the interests of the emerging industrial class presented another
driving force for the expansion of infrastructures in many cities in Europe and North America, pushing
towards the development of modern water infrastructures (Hassan, 1985; Tarr and Dupuy, 1988; Hall-
strom, 2002). One key economic factor for the municipalities was the possibility of ensuring access to
“cheap” capital for systematic expansion (Barraqué, 2010; Maver, 2000).

In light of this municipalisation, the water supply and sanitation systems for the cities of Europe and
the USA were almost all publicly and municipally owned at the beginning of the 20" century (Ambro-
sius, 1984; Hassan, 1985; Juuti and Katko, 2005; Melosi, 2000; Pezon, 2002; Tarr and Dupuy, 1988;
Saraiva et al., 2014). To varying extents and degrees, the cities offered services that had previously
been deemed entirely private responsibilities. This “municipalism” — sometimes referred to pejorati-
vely as “municipal socialism” by its opponents — encompassed policies that formed the core of the
modern welfare state (Wollmann, 2014). For opponents, however, the intervention of local govern-
ment constituted a threat to liberal, capitalist society (Rawson, 2004). The actual characteristics of this
political movement depended on institutional frameworks and as a result, the scope of municipal in-
tervention ranged from pure fiscalism to measures that clearly stemmed from socialist theories (Kuhl,
2001; Hassan, 1985; Barraqué, 1992; Ambrosius, 1984; Bonker et al., 2016).

The municipal level remained crucial even after the many radical upheavals of both World Wars. This
was joined by the central government level with the expansion of a nation-state focused Keynesian
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welfare state, particularly following the Second World War (Juuti and Katko, 2005; Hall and Lobina,
2016). This assumed responsibility for increasingly important financial functions and supra-regional
issues of water and resource management (Lieberherr et al., 2016b; Pezon, 2009; OECD, 2009; Hall
and Lobina, 2016). Furthermore, the supra-national entity of the EU also played an important role in
providing funding. Most importantly, this took place within the framework of cohesion and structural
funds and through the EU’s public development bank (European Investment Bank), which benefited
the southern European countries of Spain, Greece and Portugal in particular, as well the member
states in central and eastern Europe. This historical view emphasises the fact that the expansion of
infrastructure, long-term maintenance and universal provision for all citizens took (and takes) place
overwhelmingly and almost exclusively through public regional authorities.

5.2 The great derequlation experiment since the 1980s

When Margaret Thatcher (United Kingdom) and Ronald Reagan (USA) came to power, this
marked the beginning of periods in which deregulation and privatisation programmes were initia-
ted, motivated in no small part by ideological rationalisations (see Thatcher, 1993). As was suggested
in Chapter 3, this meant that particularly as a result of European integration, the assertion of the
single market principle was and remains orientated fundamentally towards the provision of
public services (Florio, 2013). Generally speaking, this was implemented through the reduction of
public cross-subsidies, reinforcement of private ownership and the freedoms associated with this and
peripherally through competition policy. The rationale behind this was that it would promote the market
principals of individual responsibility, decentralised decision making and information processing and
competition in the field of public services. In the EU member states, a supra-national trend has been
emerging to this effect since the 1980s, tending towards political enactment of market principals on
key areas of public services (Hopner et al., 2011). As a result, private, profit-focused companies be-
came increasingly important, both for providing and for funding and regulating public services (Kun-
neke and Finger, 2011; Unger et al., 2017).

This was accompanied by re-regulation in various political spheres, which did not necessarily re-
sult in fewer complex administrative regulations. As a result, new regulatory authorities had to be
created, for instance within the scope of privatisations (for merger monitoring, monitoring price and
misuse, etc.). This can also be demonstrated empirically in relation to the phenomenon referred to in
public administration research as “agencification” — the process of creating autonomous or semi-au-
tonomous agencies to assume public responsibilities (Pollitt and Talbot, 2004; Verhoest et al., 2012).
Concrete studies relating to the water sector also point towards this (OECD, 2015a; Jensen and Wu,
2017). Moreover, the proponents of the “regulatory capitalism” theory point out that as part of global
market liberalising processes, some national regulations may well be dissolved but additional public,
private and hybrid forms will take their place (Levi-Faur, 2005; Braithwaite, 2008). Overall, therefore,
an increase in regulation has been assumed since the 1990s, although it was thought that this would
take the form of a neo-liberal concept of the state, governance modes and regulatory approaches
(Peck and Tickell, 2002). To put it bluntly, there won’t be fewer regulations, just different ones
(Ménard, 2009).

The water sector was also re-configured as part of this new political paradigm (Bolognesi, 2018). In
addition to the economic or ideological motivations for extending market solutions, further key driving
forces were posed by the budgetary shortages in the context of Maastricht Treaty regulations in force
since the 1990s (Schouten and van Dijk, 2007; Teles, 2015). In conjunction with an increasing need
to restore outdated systems as well as more demanding environmental provisions (Hall and Lobina,
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2007; Bolognesi, 2018), investment by private actors seemed increasingly attractive for the govern-
mental decision-makers, and even politically and legally necessary. However, the economic and poli-
tical nature of the water sector (see also Chapters 2 and 3) meant that the deregulation agenda was
confronted with stronger resistance and the deregulation policies could not be implemented to the
same extent as in other areas of public services.

In particular, full, material privatisation, such as in England and Wales, remained an exception and,
from a global perspective, was copied by very few other countries (e.g. Chile) (Privatization Barometer,
2017). Instead, political efforts focused on other mechanisms for involving private players in the water
sector (Ménard and Peero, 2011). Most importantly, these included formal privatisation (extensive
corporatisation) and partial privatisation in the form of mixed-economy companies, increased reliance
on outsourcing and the adoption of long-term contracts for financing and providing services, collec-
tively referred to as “Public-Private Partnerships” (PPPs). The latter was particularly favoured as
an important competitive component for enforcing the internal market. Drawing on the theory of “con-
testable markets” (Baumol et al., 1982), the aim was to create competition “for the market” (or for a
temporarily guaranteed private monopoly) through tendering. According to this theory, a (temporary)
monopoly enterprise would therefore offer prices at a competitive level if other companies could enter
the market (possibly in a subsequent procurement process) or the status of monopoly could be lost
very rapidly.

Corporatisation, i.e. converting state organisational units into (semi)-autonomous companies (Grossi
et al., 2010) can be observed in the water sector, both on a global level (Magdahl, 2012; McDonald,
2016a) and at a European Level (Hall and Lobina, 2014). Nevertheless, concrete institutional forms
differ in the extent of their autonomy from the corporatised unit — in a financial, legal and operational
sense (Hall et al., 2013). The trend towards corporatisation can be seen empirically in all the count-
ries included in the study to various degrees.

In addition to corporatisation, outsourcing — passing on individual tasks to private players — also
presents an additional variation. The cost savings anticipated for the public sector (OECD, 2009) are
a key motivation for this, although there is some debate about whether the (alleged) savings may be
achieved predominantly by a reduction in the cost of labour — and not as a result of improved organi-
sational models (Hermann and Flecker, 2012; Bowman et al., 2015). Outsourcing can be distinguished
from contractual PPPs through a number of factors. In particular, the public sector retains the financing
function in the case of outsourcing. Moreover, the various PPP options are also distinguished by sig-
nificantly longer contractual terms (often between 20 and 30 years). In light of this, outsourcing gives
the public sector more control over managing contracts, specifying services and assessing private
service providers (Jensen and Stonecash, 2005).

5.3 Public-private partnerships (PPPs)

In essence, PPPs!! are defined in economics as long-term contractual agreements between the
public sector and private companies, with a focus on funding, establishing, operating or using inf-
rastructure as well as sharing the various risks (Muhlenkamp, 2016). The ideal types of PPPs in the
water sector are presented schematically in Table 14, differentiated with regard to specific aspects.
The representation follows the ideal presentation of PPP models but also includes an additional qua-
lification which takes into account the difference between outsourcing and types of PPP mentioned
above. For this purpose, short-term service contracts and to a certain extent also management

11 The disciplinary spectrum focused on the PPP phenomenon is very varied (for a comprehensive overview, see Sul-
livan and Skelcher, 2002 and Bovaird, 2010).
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contracts were grouped with the field of outsourcing. As such, the longer term forms that also require
moderate to high regulatory effort were assigned to the PPP area.

Outsourcing PPP
) Manage- Conces- .
Service Lease ) Operator Cooperation
ment sion
Ownership of the ) . . .
systems public public public public private/public private
Investments public public public private private private
Main assumption ) ) . . .
) public public shared private private private
of risks *
Operation/mainte- o . . . . .
public/private private private private private private
nance
Duration of
1-2 3-5 8-15 25-30 20-30
contract (years)
Regulatory effort low low medium high high medium

Table 14: Overview of ideal PPP models

Source: Authors’ representation and expansion based on Budds and McGrahhan (2003) (based on Stottman, 2000).
* According to the theoretical arguments for PPP models, there are various risks (e.g. construction risk, demand risk,
risk of insolvency, legal/regulatory risk) that are assigned either to the public or to the private contractual party, in
accordance with their ability to bear risk. The extent to which this contractually determined distribution of risks actually

takes effect in practice is a matter of controversy.

The easiest step of contractually regulated outsourcing of tasks is drawing up service contracts in
which only a few simple tasks, such as accounting, assessing water quality or reading meters, are
outsourced to private companies. For these services, private companies generally receive a fixed sum
of money and the contractual term is short.

Within the scope of management contracts (management model), additional tasks are allocated to
private companies, particularly the operation and maintenance of systems. Central long-term aspects
such as investments and planning remain under public control which means the public sector’s control
is greater than in more far-reaching models. The private participant is given a proportional share of
the profits based on defined targets.

In leasing contracts, the private company rents the infrastructure and pays a certain sum of money
for this. Similarly to management models, the private party is responsible for operations and mainte-
nance but the commercial risk is shared between the public and private parties to the agreement.
Leasing contracts last for a longer period of time during which the private company bears a proportion
of the operating costs and receives a share of the income in exchange.

While the models listed up to now are implemented particularly in existing systems, concession and
operator contracts require private companies to make new investments. In exchange, the companies
receive a longer term monopoly over a particular field (20-30 years). Only the systems themselves
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remain under public ownership, although these systems are only returned to the public sector after
the contractual term has ended in the operator model.

Mixed-economy companies are often included under the heading “cooperation models” in PPP lite-
rature. For these, either shares of an existing publicly-owned company can be sold to private compa-
nies or a new company is established under private law which is generally held in majority public
ownership. Often, the public party hands over operational business to the private shareholder. The
European Commission coined the term ‘institutional PPPs’ for mixed-economy companies to distin-
guish them from those previously denoted as contractual PPPs.

5.3.1 Empirical relevance of PPPs in water supply and sanitation

From a global perspective, PPPs have progressed very dynamically in water supply and sanitation
since the early 1990s. This was motivated particularly by various projects in developing countries,
backed by international development banks and national funding bodies. The unconditional faith
placed in the efficiency of markets with respect to solving central resourcing problems, including those
in the field of public services, even led to the idea of a “(...) dawn of a new utility model (...)" (Kessides,
2004: 35). Around the mid-2000s, PPPs in the water sector reached their peak to date (World Bank,
2018) with regard to their practical implementation. Since then, the number of PPP projects imple-
mented has dropped by more than half and the capacity (measured by the number of transactions)
has fallen from USD 10-14 billion to USD 4-5 billion (Massarutto, 2016). Overall, concession and ope-
rator models were predominant in water supply and sanitation at a global level (Ménard, 2013). How-
ever, since the mid-2000s, a trend has emerged towards increased assumption of risks by the
public sector (Massarutto, 2016). As a result, 60 projects — representing around 35 % of all invest-
ment — had to be terminated ahead of time or ran into financial difficulties. The financial sustainability
of most other projects could only be ensured by drastic renegotiations (World Bank and PPIAF (Public
Private Infrastructure Advisory Facility), 2013).

From both a global and a European perspective, the importance of the sector in comparison to other
key areas of infrastructure, especially energy and telecommunications, is relatively low (Ménard,
2013). Figure 9 gives a breakdown of PPPs in the EU according to sector, based on one of the most
comprehensive data sources available. It contains 1,184 projects with approximately EUR 270 billion
in transactions for the time period between 2000 and 2015. More than half of this — EUR 150 billion —
is accounted for by the transport sector (airports, railways, urban rail systems and especially road
construction). This is followed by the field of “Welfare and Defence” which encompasses a range of
building construction projects for schools, hospitals, prisons, national defence and the police as well
as administrative buildings. Overall, the importance of PPPs in the EU has declined since the surge
leading up to the economic and financial crisis of 2008/09 (Tomasi, 2016).
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Figure 9: Number of PPPs in the EU for particular sectors (2000-2015)
Source: Tomasi (2016) based on the Dealogic Projectware Database.

The significance of PPPs also varies within the EU member states. By far the largest number of PPPs
can be apportioned to the United Kingdom with a value of EUR 120 billion (approximately 45 % of the
total value). In absolute terms, this is followed by a group of southern European countries (Spain,
Portugal and Italy) as well as France. However, if these absolute values are taken in relation to overall
infrastructural investment, this picture changes somewhat. Alongside the United Kingdom, Portugal,
Spain and Greece as well as Ireland and Hungary are at the top with a 10-15 % share of PPPs making
up the total amount spent on infrastructural investment (Kappeler and Nemoz, 2010; Wagenvoort et
al., 2010). In the following sections, we present an overview of the development of PPPs in France,
Hungary and Portugal, particularly because these countries are the most relevant out of sample count-
ries studied??.

5.3.1.1 France

France is the historical exception in the water sector with the major role of PPPs within the scope of
“délégation” to private companies. While in the 19! century, concessions were the dominant form,
this changed around the turn of the century as part of the municipalisation movement which also took
hold in France (Pezon, 2000). Since then, primarily leasing contracts (“affermage”) posing less risk
for the private sector have been implemented, for which the public sector makes the investment
(Bauby, 2009).

Overall, it appears that the number of contracts “delegated” to private players has been declining
rapidly since the beginning of the 2010s (BIPE, 2006; 2012; 2015). Alongside the absolute numbers,
the average duration of the contract has also dropped to approximately 10 years (Eaufrance, 2017).
Finally, the share of the remuneration that private companies negotiate for themselves when conclu-
ding contracts as part of this delegation has decreased on average over the last decade. However,

12 In the context of the EU, PPP models in the Italian and Spanish sectors are particularly important (Tomasi, 2016).

64 Vienna Chamber of Labour



Water supply and sanitation between deregulation, PPPs and re-municipalisation

important differences must be noted here as primarily larger municipalities benefit from this decline
(ONEMA (French National Agency for Water and Aquatic Environments), 2013).

Several factors gave rise to these developments. In addition to the increase in inter-municipal coope-
ration (which means fewer contracts are granted in total to all municipalities), re-municipalisation is
particularly responsible for the decline in PPP contracts. The reduction in the duration of contracts and
—atleastin part — in the remuneration demanded are the key result of regulatory interventions since
the 1990s. In turn, these were the result of a growing number of legal complaints and protests from
municipalities as well as from national associations and local groups of consumers which — often suc-
cessfully — denounced the excessive prices and corruption (Bauby, 2009; Reynaud, 2010).

Irrespective of these developments, the level of competition is moderate — on average, 87 % of
cases result in contracts being extended (Eufrance, 2017). An older study determined that almost one
third — mainly smaller municipalities — only even get one offer (Reynaud, 2010). In light of this, the
return to public “régie” offers an important alternative which should influence the behaviour of the
three large water companies (see also Chong et al., 2015).

5.3.1.2 Hungary

In the 1990s, Hungary was considered a “Pannonian tiger” and was taken as a model country and a
role model for economic and political reforms (Fink, 2006). The radical opening up of the economy
using “shock therapy” (Kregel et al. 1993) did not blow over the water sector without leaving its mark.
After extensive centralisation under communism, particularly at the end of the 1950s and start of the
1960s (Szabo and Quesada, 2017), extensive decentralisation and privatisation took place following
the fall of the Berlin Wall (Horvath, 2016).

After an initial wave of corporatisation (formal privatisation) in the first half of the 1990s, privatisa-
tion by means of leasing contracts was prioritised from the second half of the 1990s (Hegedus and
Papp, 2007; Szabd and Quesada, 2017). For this, foreign investors focused primarily on larger cities
and urban agglomerations. On the whole, private companies obtained minority shares (25-49 %) of
the respective operational company. In most cases, however, they secured actual control in managing
the company (through syndicate contracts) (Hegediis and Papp, 2007). The unclear legal situation
and implementation also meant that some procurement procedures took place without a tendering
process.

Since a change in legislation in 20063 there can no longer be private investment in operational supply
companies in future, although this does not have a retroactive effect on existing companies (Szab6
and Quesada, 2017). As such, many existing contracts will expire in future and will no longer be ex-
tended in accordance with the current legal state of affairs.

5.3.1.3 Portugal

In contrast with Hungary, deregulation of the water sector in Portugal has progressed gradually and
with a sector-specific focus since the early 1990s. One of the central aims of reform was the incorpo-
ration of private companies and investments in light of budgetary shortages (Silvestre and Araujo,
2012; Teles, 2015). From that time, the private sector was able to participate in mixed-economy
municipal or inter-municipal companies, either in the form of concessions or as a minority share-
holder (Marques, 2013). The 29 concessions that have been granted since sector deregulation and

13 Act CXXI of 2006 on amending various acts founding the budget of the Republic of Hungary for the year 2007,
Amendment to Act LVII of 1995 on water management (Szab6 and Quesada, 2017: Footnote 8)
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that were used to provide services to around 2 million inhabitants in 2016 are crucial in this (see Table
15). The duration of these contracts generally lasts between 25 and 30 years.

With a view to the concession holders themselves, it is striking that these originally included both
publicly dominated concession holders (“Aquapor” and “Lusaqua”, printed in bold below, were subsi-
diaries of the state holding AdP at that time) and also private companies (see column “Owner (2008)").
The latter included the French company Veolia, the water subsidiary Aqualia of the Spanish infrastruc-
ture company, the Portuguese company AGS (part of the construction group Somague/Sacyr) and the
Portuguese company Indaqua which was also owned by the Portuguese construction companies
Mota-Engil, Soares da Costa and Hidrante (Orbis, 2018).

This ownership structure has also changed significantly since the onset of the global economic
and financial crisis of 2008. Firstly, the subsidiaries of the state-owned company AdP — Aquapor
and Lusaqua — were privatised in 2008. Since 2009, the new owners have been DST and ABB. Se-
condly, Veolia had to divest itself of its water subsidiaries in Portugal during its global group restruc-
turing and it sold these to the Chinese company BEWG (Beijing Enterprises Water Group). There were
also changes for Indaqua and for the company AGS, which was originally controlled by Portuguese
construction companies. Indaqua has been under the majority control of the Israeli company Miya
(and thus ultimately of the investment fund Arison Investments) since 2016 following the sale by the
original shareholders (Portuguese construction groups). The remaining shares are owned by the Ger-
man company Talanx Insurance.
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Provi- Sanita- People
Municipalities sion of tion (thous | Company | Year | Duration Owner (2008) Owner (2015)
water ands)
Indaqua
Oliveira de Azeméis X X 69 Oliveirade | 2014 Indaqua (100 %)
Azeméis
Fundéo X X 29 | Adualinda- | 5n1 Aquélia (100 %)
. Aqudlia (60 %), Lena Ambiente
Cartaxo X X 24 Cartagua | 2010 (40 %)
. Aguas da Aquapor (74.98 %); Ecobrejo
Azambuja X X 22 | pzambuja | 2000 (24.99 %); Others (0.02 %)
Indaqua
Vila do Conde X X 80 Vila do 2008 40 Indaqua Indaqua (99 %); Others (1 %)
Conde
Elvas X X 23 Aquaelvas | 2008 30 Aqualia Aqudlia (100 %)
. Indaqua .
Matosinhos X X 175 Matosinhos 2007 25 Indaqua Indaqua (99 %); Others (1 %)
Campo Maior X X 8 Aquamaior | 2007 30 Aqualia Aqudlia (100 %)
Agualia/LenaAm- | Aqualia (60 %), Lena Ambiente
Abrantes X 39 Abrantaqua | 2007 25 biente (40 %)
Aguas de ; 0%)- B
Pacos de Ferreira X X 56 Pacos de | 2004 35 AGS Hidurbe (lfignf)e)’(?g EJ?QUG Am
Ferreira °
Aguas do Somague Ambiente (59.2 %);
Marco de Canaveses X X 53 %\J/Iarco 2004 35 AGS Hidurbe (30 %); Camilo Sousa
Mota & Filhos (10.8 %)
Aguas de Somague Ambiente (45 %); Hi-
Barcelos X X 120 B%rcelos 2004 30 AGS durbe (30 %); Alexandre Bar-
bosa Borges, SA (25 %)
Aguas de Aquapor (40 %); AGS (40 %);
Alenquer X X 43 Alenquer 2003 30 Aquapor/AGS Ecobrejo (20 %)
Paredes X X g7 | Aguasde | ony, | g5 CGENeolia BEWG (100 %)
Paredes
Aguas de Aqua- Aquapor (42.5 %); AGS
Gondomar X X 168 Gondomar 2001 25 por/Lusagua (42.5 %); CSM (15 %)
. Aguas de AGS (75 %); SOCOPUL (25
Carrazeda de Ansides X X 6 Carrazeda 2001 30 AGS %)
Lusagua Aqua-
Alcanena X 14 Alcanena 2001 15 por/Lusagua Aguapor (100 %)
Valongo X X ga | Aguasde | onn, | g4 CGENeolia BEWG (100 %)
Valongo
. Aguas de Aquapor (42.96 %); AGS
Cascais X X 206 Cascais 2000 25 Aquapor/AGS (42.96 %); Oriente (14.08 %)
Indaqua
Santo Tirso e Trofa X 111 Santo 1999 35 Indaqua Indaqua (100 %)
Tirso/Trofa
. . Indaqua .
Santa Maria da Feira X X 139 Feira 1999 35 Indaqua Indaqua (99 %); Others (1 %)
Figueira da Foz X X 62 Aé?gj;ga 1999 25 Aquapor/AGS | Aquapor (50 %); AGS (50 %)
Trancoso X X 10 Aguas da 1997 25 Aqua}- Aquapor (100 %)
Teja por/Lusagua
. Aguas do Aqua- ]
Setubal X X 121 Sado 1997 25 por/Lusagua Aquapor (60 %); AGS (40 %)
Carregal do Sal, A )
Mortagua, Santa Comba |  x 72 | Aguasdo | 447 | 45 Aqua Aquapor (100 %)
= . Planalto por/Lusagua
Dé&o, Tabua e Tondela
Aguas do Aqua- 9
Batalha X 16 Lena 1997 15 por/Lusgua Aquapor (100 %)
. Aguas de . 0
Ourém X 46 ourém 1996 25 CGE/Veolia BEWG (100 %)
Fafe X 51 Inggg;a 1996 25 Indaqua Indaqua (100 %)
Mafra X X 77 A?\;fsfsr:e 1995 | 25 CGENeolia BEWG (100 %)

Table 15: Concessions in Portuguese water supply and sanitation (1995-2016)

Source: Authors’ representation based on Marques (2013; 2017).
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5.3.2 Studies on the effects of PPPs in a systems comparison

In the following sections, we will give an overview of the most important studies on PPPs in water
supply and sanitation in France, Hungary and Portugal. In addition to the key results, we will also give
a detailed overview of the different explanations of effects and differences offered in the literature.

5.3.2.1 France

Economic studies of France focus primarily on the relation between ownership and/or company status
and aspects of price. The overwhelming majority of available studies come to the conclusion that, with
all other factors being equal, prices are higher for PPPs than for public “régie” (Chong et al.,
2006; Carpentier et al., 2006; Boyer and Garcia, 2008; Commissariat General du Development Du-
rable, 2010; Le Lannier and Porcher, 2014; Chong et al., 2015; Porcher, 2017).

Among the possible causes for the higher prices in private provision, there are various explanatory
approaches including higher profit expectations and capital costs, as well as lower efficiency in private
companies (Hall and Lobina, 2016; Le Lannier and Porcher, 2014). Older studies explain the higher
prices in PPPs as stemming from the fact that private companies operate in more difficult frameworks
and have higher costs to cover (Carpentier et al., 2006; Boyer and Garcia, 2008).

The most up-to-date and representative study by Chong et al. (2015) shows that prices in private
provision are higher and that this difference remains unchanged even if additional influencing factors
(e.g. quality of the water, extent of water treatment, source of water, etc.) are taken into account.
However, the price difference is smaller if only larger municipalities are considered. In connec-
tion with this, a second major factor should also be taken into account: while larger municipalities
either change provider or revert back to public “régie” in the event of overpriced contracts, this factor
does not have an impact on reallocation of contracts in smaller municipalities. These findings are
consistent with the studies on the role of transaction costs in tendering procedures for temporary mar-
ket monopolies (Williamson (1976) and studies based on this).

One well-known problem in the case of PPPs is the issue of renegotiations as not all contractual
content can be determined in advance (“incomplete contracts” problem). Porcher (2012) examines
this aspect for all contracts active in 2009 in all French municipalities with a population in excess of
15,000. In this, he finds that for more than 40 % of contracts, at least one renegotiation occurred
following the conclusion of the contract. If we take these partial quantities into account, it becomes
apparent that these contracts usually have several renegotiations: on average, six renegotiations are
conducted per contract or one renegotiation every 2-3 years (ibid.).

5.3.2.2 Hungary

As far as the authors of this study are aware, there are no studies on the Hungarian water supply and
sanitation system that make a systematic distinction between private and public providers. Certain
aspects can nevertheless be demonstrated on the basis of case studies.

One criticism that is often raised is the insufficient and unilateral contract design drawn up during
privatisation in the 1990s, which favours foreign investors (Hall, 1998). One aspect referred to by a
number of authors (Hall and Lobina, 1999; Szab6 and Quesada, 2017) is the fact that in most cases
of Hungarian water privatisations, no public calls for tenders were made, and there was therefore no
ex-ante competition.
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As the literature observes rather critically, this asymmetry becomes apparent partly from the organi-
sation of monitoring and decision-making relationships in private companies and also from the unila-
teral distribution of risks. In light of the first aspect, it has been noted that although private companies
only held minority shares in operational companies, the majority relationships were reversed in moni-
toring and decision-making committees (Hegedis and Papp, 2007; Szab6 and Quesada, 2017). In
terms of the distribution of risks, criticism has been directed at the fact that this was originally targeted
unilaterally to the detriment of the public sector (Hall and Lobina, 1999; Lauber, 2006). One notable
consequence resulted in conflicts arising within some of the privatised companies (Boda and Schei-
ring, 2006; Horvath, 2016).

5.3.2.3 Portugal

There are various studies about the differences between public and private provision in Portugal’s
water supply and sanitation system (see Marques, 2008; Margues and Silva, 2008; Silvestre and
Araujo, 2012; Silvestre, 2012; Da Cruz et al., 2012; Silvestre, 2015, among others). In the majority of
these studies, it is clear that publicly-controlled entities, including administrative entities and muni-
cipal companies, have lower prices than private companies which is related to their lower organi-
sational costs. Water quality is also better in municipal companies than in the case of private compa-
nies which contradicts the New Public Management paradigm.

Although the Portuguese water sector as a whole has been expanded by investments within the PPP
framework and the water quality has improved — partly also because of subsequent implementation
of strict European legislation 15 years ago — (Silvestre and Araujo, 2012), expectations in connection
with PPPs have not been met (Marques, 2005; Silvestre and Aradjo, 2012).

The inadequate organisation of concessions contracts offers key explanations for this, from a PPP
theoretical standpoint on economics, alongside ineffective legal frameworks, a lack of competition on
the water market, and the fragmentation of the sector (Marques, 2005). As in other sectors (particularly
motorways), private companies have been offered a business with no demand risk (Marques and
Silva, 2008). Moreover, there is no actual competition in this sector, which is clearly demonstrated
by the very low number of suppliers and the poor quality of their tenders in calls for bids. One of the
results of the latter was that some calls for bids had to be withdrawn (Marques, 2005). Finally, during
the calls for bids, no public alternative scenario (“public sector comparator”) was identified to
have a corresponding comparative value (Silvestre and Araujo, 2012).

The absence of a public alternative — i.e. the prospect of the community providing services auto-
nomously — indicates another option for understanding the key role of PPPs in Portugal. The possibility
of being able to remove the budgetary restrictions — at least temporarily — could be at least as
important as the official aims of New Public Management (Marques, 2005; Silvestre and Araujo, 2012;
Sarmento and Renneboog, 2015; Teles, 2015). The macroeconomic risks and budgetary conse-
guences of an uncontrolled shadow budget have since been recorded in detail by the International
Monetary Fund (IMF, 2014), although this was too late, as the independent assessment of IMF inter-
ventions since the early 2000s shows (Eichenbaum et al., 2016).

The Portuguese Court of Auditors also expressed criticism early on the questionable efficiency
and quality benefits of existing PPPs in the water sector (Tribunal de Contas, 2005; 2008). In its latest
study on 19 concessions in the water sector (Tribunal de Contas, 2014), it criticised the problematic
distribution of risks to the detriment of the public sector. In three out of four cases, municipalities have
to pay compensation if water consumption or the number of consumers falls. Furthermore, the Court
of Auditors is highly critical of large profits — these can be from 9.5 % to 15.5 % with various conces-
sions (EPSU, 2014).
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5.3.2.4 Summary of the effects observed in the systems comparison

The findings from these three countries are largely in line with the international empirical literature in
the field of water supply and sanitation systems (e.g. see the recent overview provided by Suéarez-
Varela et al., 2017).

In accordance with economic theories (of infrastructure), explanations given for France, Hungary and
Portugal must be based primarily on a lack of competition and/or difficulties in generating competition
in the long term. At the same time, the inadequate institutional framework at a national and local level
should not be overlooked. Additionally, it is clear especially in Hungary and Portugal but also in France
that the construction of contracts often unilaterally benefits private companies. Drawing up contracts
that are more favourable for the public sector requires skills (capacities) and resources which
represent transaction costs in outsourcing and as such, have to be offset by the (allegedly) higher
efficiency of private partners (see Chapter 2). This problem is particularly harmful for smaller munici-
palities.

Alongside the official aims of New Public Management, which have undoubtedly prompted privatisa-
tion efforts in the water supply and sanitation industry since the 1990s, the public budgetary situation
was also a key reason for private company investment (Bel and Miralles, 2003). This is because it
was believed that PPPs could alleviate fiscal pressures. Increasing Europeanisation also played an
important role in this. The options for traditional public funding were particularly restricted by the Maas-
tricht criteria (see also Schouten and van Dijk, 2007, in general). At the same time, the third phase of
EU water legislation (see Chapter 4) made additional investments necessary. In this situation, private
capital — in addition to long-term EU credit and EU funding from structure and cohesion funds — pro-
vided the financing alternative to modernising water supply and sanitation systems (Teles, 2015).

The examples of Portugal and Hungary emphasise the fact that PPPs are often a fiscal illusion or,
in the words of the (economically liberal) magazine “The Economist”, an “accounting gimmick de-
signed to get borrowing off the government’s balance-sheet” (The Economist, 2018: 8). This is
because the fundamental budgetary issues are simply postponed to a later date and, in the case of a
stimulating, uncontrolled shadow budget, PPPs can even exacerbate the issues. Over the course of
the economic and financial crisis, this resulted in a moratorium on new PPPs in Hungary and Portugal
(Eichenbaum et al., 2016), after the accumulation of debt in shadow budgets was made clear.

Since the global economic and financial crisis at the latest, the fundamental advantages of public
infrastructure funding have become the focal point of discussions again with renewed vigour, be-
cause of the fundamentally lower interest rates for public borrowing (Massarutto et al., 2008; Muhlen-
kamp, 2016). However, as the aforementioned debate regarding Maastricht criteria progresses, this
option is being severely restricted by European and national fiscal regulations (Truger, 2015; Plank,
2018). As technical infrastructure has a very high proportion of capital costs that have to be funded in
the long term, the disadvantage of tying them down politically and economically is significant and is
difficult to make up for through PPP models.

Beyond this, however, the additional transaction costs arising in PPPs must also be consi-
dered. As discussed in detail in Chapter 2, these should not be underestimated, because of the par-
ticular characteristics of water supply and sanitation. In this respect, Ménard and Peero (2011) sum-
marise their review of regulatory models for water supply and sanitation systems as follows: with
“PPPs, we are immediately confronted to standard problems of tariff increases, under-invest-
ment, especially towards the ending period of contracts, risk-averse strategies of operators so
that public authorities tend to bear most of the uncertainties, and the very high rate of renego-
tiations, all of which questions the presumed efficiency of this mode of organization” (Ménard
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and Peero, 2011: 322). With regard to the various transaction costs, it should also be noted that ope-
ning up the market and deregulation, particularly in the infrastructure industry (e.g. through local mo-
nopolies), leads to the need for a significantly reinforced regulatory system, for example through re-
gulatory authorities. The (public) costs of regulatory authorities should not be ignored in this respect
(Ménard, 2017).

In light of this increasing scepticism and the unfulfilled expectations, debates about the return of pro-
vision services to the public sector have intensified over the last decade. This will be discussed in
more detail in the following section.

5.4 Re-municipalisation in water supply and sanitation

Until recently, the literature on returning water supply and sanitation systems to the public sector was
primarily shaped by individual case studies. One new study (Kishimoto and Petitjean, 2017) attempted
to close this gap to gain a more complete picture of the extent of re-municipalisation. This involved
researching a total of 267 cases for the period of 2000-2016, in selected countries in Europe, Asia,
North America and Latin America. These cases represent provision for more than 100 million people
who are now supplied by the public sector (Kishimoto and Petitiean, 2017). The most prominent
country is France, the “homeland” of private water supply and sanitation systems, with 106
cases. The 56 cases in the USA are also striking, arising en masse in the second half of the 2000s.
In Spain, the majority of the 26 recorded cases in recent years occurred in the context of prolonged
austerity measures and new local political configurations (particularly the rise of PODEMOQOS) in various
Spanish cities. In the following sections, the experiences of re-municipalisation in the countries under
investigation will be looked at more closely.

5.4.1 France

The “French model” was and is considered to be the model for increasingly involving the private sector
in providing the water supply and sanitation (Barraqué, 1992; OECD, 2007). Nevertheless, the domi-
nant role of the (three large) private companies only emerged in the 1970s. These companies conti-
nued to consolidate their position until the 1990s, through measures notably including state support
(Pezon, 2000; 2002; Hall et al., 2013; Lieberherr et al., 2016b). Since the mid-2000s, the significa-
nce of public provision has, however, been increasing steadily, both in water supply and in
sanitation (see Table 16). One key parallel trend which supports the return to public forms is the
increasing role of inter-municipal cooperation (Petitiean, 2017). This trend emulates the Austrian and
German examples, in which inter-municipal solutions have been well-established for a long time. One
current meta-study by Silvestre et al. (2017) on the role of horizontal (between communities) and
vertical (between administrative levels of the state) cooperation in the water industry emphasises the
economic advantages of this institutional setup.
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%p?{)\%zzl?g?n 1998 2004 2014
Municipal 42 % 33 % 27 %

Form of cooperation ntermunicipa =7 =L ——

s ool Public (“regie”) 32% 28 % 39 %
Management model F— B — o

Municipal 42 % 30 % 29 %

Form of cooperation ntermunicinal 5% o e

Sanitation systems p—— e - -
Management model Private 51 51 % 9%

Table 16: Population provided for according to types of organisation in France (in %)
Source: Authors’ representation and calculations based on IFEN (2007); SISPEA (2017).

It is worth mentioning that not a single larger city in France has changed from public provision to
“delegation” by the private sector over the past twenty years (Petitjean, 2017). Even in the cities that
have decided against re-municipalisation, the decision was only made once the private companies
were forced to implement significant price reductions and make additional commitments with regard
to the quality of water or investments. It is equally interesting that some re-municipalised companies
are taking additional steps towards opening up to stakeholders and citizens. Various forms of
extended democratic participation in the company count towards this, e.g. increased transparency
regulations, representation of stakeholders and citizens in management committees and citizen initi-
ated and managed water surveillance positions (Petitjiean, 2017). One model example which could
become popular in France is the attempt made by the re-municipalised Parisian company “Eau de
Paris” to support the conversion to organic farming in an important water catchment area in the
Vanne Valley (Vincent and Fleury, 2015). This integrated approach breaks with the dominant rationale
in the French water sector which previously focused predominantly on expensive processing techno-
logy (Lieberherr et al., 2016b).

Nice: A conservatively governed city becomes municipal after 150 years of private provision

In 2013, the city of Nice decided to re-municipalise the water supply system which had been under
fully private control since 1864. Despite intense political debates in France about private water supply
and some symbolic re-municipalisation processes, this decision, made by the conservative local au-
thorities, came as a surprise to many. From an administrative perspective, there were long-term prag-
matic considerations for re-municipalisation; as such, the decision was motivated more by these
considerations than by citizen protests. The publicly-owned company “Eau d’Azur” was established in
2013 and was providing for Nice’s neighbouring communities just a year later. The existing public
companies were incorporated in 2015, which meant that approximately 80 % of the metropolitan po-
pulation is now provided for publicly.

The process of re-municipalisation itself was preceded by strict monitoring processes for performance
and the organisational structure. Furthermore, the city also re-municipalised other sectors at the same
time (e.g. public transport, school canteens, etc.). In Nice, this re-municipalisation was essentially
motivated by strategic considerations, particularly by the principle of “territorial solidarity” within the
metropolitan region of Nice Coéte d’Azur. As France’s first metropolitan region, it has a number of
unigue characteristics with respect to both its geography and its history. Strong interdependencies
connect the city and countryside which is why the local council felt private organisation of water supply
was unsuitable. The transition from private to public supply was astonishingly smooth. This was partly
because it was possible to build on the previous experience gained in the context of common advocacy
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groups for public suppliers. Furthermore, efforts were also made towards becoming more independent
of the three vertically integrated private water companies by developing and sharing collective opera-
tional resources. The central role of such collective arrangements is demonstrated quite notably within
the framework of Germany’s energy transition as well.

Source: Petitjean (2015), Cumbers (2014)

5.4.2 Germany

In Germany, the nationally aggregated industry association data points towards an increase in public
forms of organisation in the field of water supply. While in the mid-1980s, more than 90 % of water
supply companies were run as companies under public law, this proportion dropped to 56 % in 2008.
Since then, the proportion of public forms of organisation has increased by almost 10 % again. The
sanitation industry is traditionally characterised by public forms of organisation (Branchenbild Wasser-
wirtschaft (Water Industry Sector Overview) 2005; 2008; 2015). This reveals a rise in inter-municipal
cooperation through the increase of industry association solutions (special purpose associations, wa-
ter/soil associations and associations with special legal status). At the same time, the proportion of
state-run companies has fallen from 44 % to 7 %.

The “Rostock model” — From a PPP flagship project back to public ownership

In 1993, the urban water and wastewater systems in the city of Rostock and the 28 surrounding com-
munities were privatised for 25 years under a contract with Eurawasser Nord GmbH (originally part of
the SUEZ Group) within the scope of a concessions agreement. Approximately 200,000 inhabitants
and 320 employees were affected.

The communities complained of a lack of transparency and later also a lack of influence over the
private operator. Compared to other cities, the prices are roughly 20 % higher. This does not, however,
automatically lead to higher quality or significantly more investment in water networks. In 2011, the
company was sold by the private owner to the REMONDIS Group and the municipalities affected had
no say over the sale.

In 2014, Rostock’s city assembly decided to terminate the contract at the end of its term in 2018, in
consultation with the 28 other municipalities. Following this decision, Eurawasser Nord GmbH stopped
sponsoring some sports associations and events in the city. As of 1 July 2018, the municipal Nord-
wasser GmbH has assumed the provision of water and sanitation for the Hanseatic city of Rostock
and the special purpose association for water and sanitation in the Rostock area with its 28
surrounding municipalities.

Source: Hecht (2015), Gahrmann et al. (2012)

One current study on water suppliers in Germany’s 100 largest cities, which supply 30 % of Germany’s
population and are responsible for approximately half of all drinking water, also suggests a return from
partial privatisation (Hesse et al., 2016). With regard to the shifts observed in ownership structures,
the authors highlight restructuring in the energy sector as an indirect cause (ibid.). Beyond this, how-
ever, the shifts discussed above point towards public forms of organisation and a return to public
ownership. Overall, various different reasons are proposed for this re-municipalisation, including un-
fulfilled expectations with regard to privatisation, public pressure by civil campaigns and legal aspects
(Lieberherr et al., 2016b; Bonker et al., 2016; Terzic, 2017).
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5.4.3 Hungary

In Hungary, most of the privatisations in water supply and sanitation from the 1990s were reversed.
This trend was determined by two elements. Firstly, high company profits and high water prices
caused some cities to aim towards re-municipalisation during the 2000s. In this context, some
cities complained of the intense political pressure from France and other nations to stop pursuing
these efforts (Hall and Lobina, 2012). Secondly, Viktor Orban’s assumption of power and his increa-
singly nationalistic course of “illiberal democracy” was also a factor (Krastev, 2017). In the context
of this, first individual cities (e.g. Pécs, Borsodviz, Budapest) and later the national government started
buying back previously privatised companies and/or shares in these (see Kishimoto and Petitjean,
2017). The Orban government justified this approach (which, interestingly, was sold as a conservative
policy) predominantly through the argument that foreign private companies had abused their market
position by imposing excessive prices.

In the field of water and sanitation, the national government undertook quick and extensive sector-
wide centralisation and took numerous measures that were diametrically opposed to the deregula-
ted, decentralised institutional environment (Horvath, 2016). These included central administrative
price regulations as well as specific taxes and fees that increasingly marginalise the municipalities as
players. In this context, the Hungarian developments are characterised more by the central govern-
ment’s overemphasis on administrative and bureaucratic solutions and a focus on the short term
than by local municipal autonomy and economic self-governance.

Budapest Waterworks — A complete U-turn within eight years

In 1994, negotiations began to privatise Budapest Waterworks (Févéarosi Vizmivek Zrt), leading to
concessions being granted in 1997 to a consortium of RWE and SUEZ for the following 25 years.
During this process, 25 % of the waterworks were sold; the rest remained under public ownership.
Over the next 15 years, water prices doubled, despite the fact that maintenance of the network infra-
structure was being neglected. Following increasing criticism of private companies, Istvan Tarlds,
elected Mayor of Budapest in 2010, made political demands for the repurchase of shares, which were
then adopted by the city council in 2012. After lengthy negotiations, the purchase price was ultimately
set at EUR 52 million, just less than the sale price at that time. In this process, it was possible to make
savings on the “service fees”, set at EUR 100 million, that the city would have had to pay to both
companies before the end of the contract in 2022.

Source: Halmer and Hauenschild (2014).

5.4.4 Portugal

In Portugal’'s water supply and sanitation system, there have been no known cases of re-municipali-
sation so far, with just one exception. This exception concerns the first concession concluded in Por-
tugal since privatisation in the 1990s.

In December 2016, the municipality of Mafra made a unanimous decision to terminate the concession
agreement with the Chinese company Be Water ahead of time. Be Water had only bought the con-
cession company from Veolia in 2013. The reason for this was the decline in demand following the
economic crisis; the income from drinking water and the capacity of water purification plants had fallen
below the contractually specified level, particularly since 2012. In 2016, Be Water demanded compen-
sation for this, amounting to a sum of EUR 19 million, and asked the municipality for permission to
implement a 30 % price increase. The municipality denied the request and came to the conclusion,
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through a feasibility study, that prices could be reduced by up to 5 % by transitioning to public provi-
sion. As compensation for the premature termination of the contract, the company is demanding ap-
proximately EUR 50 million, while the municipality calculated just less than EUR 20 million (STAL
(Local Authority Workers’ Union), 2016).

5.4.5 England and Wales

English and Welsh water supply and sanitation have been shaped by two opposing developments
since the first great crisis around the beginning of the millennium (Bakker, 2003b). On one hand, the
business model of the nine English regional monopolies is increasingly driven by the financial
market (see Chapter 6). On the other hand, the supplier Dwr Cymru (Welsh Water), which operates
in Wales, is pursuing a different path, focused on the common interest. Even if this does not cor-
respond to a narrow definition of re-municipalisation, the orientation towards the common interest has
many parallels with the more wide-ranging aims of publicly-owned companies (Mihlenkamp, 2015).

Since its establishment and acquisition by a US energy company (Western Power Distribution), the
company no longer has any shareholders and belongs to itself. As such, all profits are reinvested,
transferred to consumers in the form of lower prices, or used to pay off debts. While the nine English
suppliers have increased their levels of debt — sometimes drastically — since the early 2000s, Dwr
Cymru is the only company to have lowered its debt-to-equity ratio (from about 90 % to almost
57 %) (see Figure 10). As such, it also has the best credit rating in the water sector and thus, more
favourable conditions for funding, which makes further cost reductions possible. Equally, in the last 15
years, around 180 million pounds has been paid out in “customer dividends” and 10 million pounds
has been spent on disadvantaged customer groups and social tariffs. The moderate progression in
water prices can be seen in the fact that the average water bill is lower now in real terms than it was
in 2000. In current political discussions about re-orientation, the Welsh model is one of the available
options (Financial Times, 2018).
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Figure 10: Debt-to-equity ratio of English and Welsh suppliers (2001 vs. 2016).

Source: OFWAT (2018).
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5.4.6 Austria

In Austria, the re-municipalisation phenomenon is difficult to describe accurately because it is rare to
find instances of privatisation in the water supply and sanitation industry (Terzic, 2017).
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6 FINANCIALISING THE WATER SUPPLY AND
SANITATION INDUSTRY

6.1 Financialisation as a new phenomenon in the provision of
infrastructure

Traditionally, debates about infrastructure economics focus on the question of apportioning responsi-
bility for providing central infrastructures and analyse the advantages and disadvantages of different
regulatory and organisational models (see also Chapter 2). In light of the financial sector’s increa-
sing importance for the economy and society, the incorporation of the financial sector seems to
be a crucial addition to these perspectives because financial investors’ reasoning, which focuses on
short and medium-term profits, can obstruct longer-term prospects and sustainable infrastructure fun-
ding and provision (Bowman et al., 2015; Mazzucato, 2018).

The discussion about “financialisation” seems to be timely in the infrastructure sector not least be-
cause there are numerous political initiatives at various levels for opening up the infrastructure
sector — including water supply and sanitation — to financial investors. Since 2010, the G20 group has
worked hard to include institutional investors who could contribute private capital to close the “Infra-
structure Gap” (McKinsey Global Institute, 2016). Since then, national governments and a variety of
international public financing institutions, including the World Bank, OECD and multilateral develo-
pment banks, have developed numerous re-regulation proposals and implemented initiatives for in-
corporating private capital. At a European level, the Juncker Plan (EFSI, European Fund for Stra-
tegic Investments), among others, is attempting to attract private capital in particular, as part of an
investment campaign. In Germany, proposals for involving institutional investors have also been de-
veloped as part of the Commission for increasing investment, initiated by Sigmar Gabriel and led
by Marcel Fratscher (Plank, 2018). In Austria, at a political level, the SPO’s “Plan A” recently found
fault with the increased involvement of private capital in the not-for-profit housing industry (SPO
(Social Democratic Party of Austria), 2017). Finally, the OECD recently made its mark with regard to
the water sector when it headed a report on this topic with the, probably rhetorical, question “Water —
Fit to Finance?” (OECD, 2015b).

In academic literature, a multi-disciplinary research programme has been developing since the 1990s
under the title of “financialisation”, focusing on the increased importance of the financial sector and its
effects on the economy and society. In its broadest, most general definition, financialisation means
“the increasing importance of financial markets, financial motives, financial institutions, and
financial elites in the operations of the economy and its governing institutions, both at the
national and international levels” (Epstein, 2005: 3). Particularly since the global economic and
financial crisis of 2008/09, research into financialisation has developed and become differentiated
significantly. One of the attempts at differentiation that is frequently used subdivides the work on fi-
nancialisation into three strands (French et al., 2011). The oldest strand chronologically speaking
focuses on the macroeconomic level of the nation-state and the changes it undergoes. The second
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strand focuses on the level of companies and particularly analyses the consequences of the share-
holder value paradigm. Finally, the third and most recent strand takes private households and their
behavioural changes (pension systems, property market, etc.) into account, particularly from a socio-
logical and cultural science-based perspective. In this chapter, “financialisation” will be used as a ge-
neral term to refer to a phenomenon in which financial investors (and therefore the logic of financial
markets) invest in companies, but, in contrast with the functionality of medium and long-term business
models, they aim for a short-term maximisation of the “shareholder value” (referred to as the short-
term “rationale” of financial markets). The consequences of this shall be discussed in the following
sections.

6.2 Variations of financialisation in water and sanitation systems

6.2.1 Key example: England

The development of the nine large English water companies since the early 2000s presents a ty-
pical example for investigating financialisation at a company level associated with the idea of the
“shareholder value” doctrine.

After the first phase of privatisation generated a very fragmented and — ideologically justified — share-
holder democracy, this changed rapidly when the British government abandoned its strategic “golden
share” in 1994 (Helm and Tindall, 2009). The English water providers were attractive acquisition tar-
gets, particularly for European and US infrastructure companies, because of their financial figures
(high liquidity, barely any debt with high and secure revenues). The arrival of these foreign companies
was also accompanied by a concentration process for the shareholders.

Towards the end of the 1990s, profit prospects for the new owners began to deteriorate because of
the change of government (New Labour) and in connection with this, the more drastic regulatory mea-
sures taken by the OFWAT regulatory authority (Schiffler, 2015). In addition, it emerged that the profit
expectations that (energy) companies had generated in relation to the new business area were set
too high (Hall et al., 2013). This meant that in the 2000s, a second significant shift took place for
shareholders from infrastructure companies to financial investors (Bakker, 2003b). With appearance
of this shift, the business models and practices changed again and shifted further towards financi-
alisation.

Since then, most of England’s nine water companies have been controlled mainly by financial inves-
tors. Of the companies originally privatised via the stock exchange, there are now only three listed on
the London Stock Exchange: Severn Trent Water, South West Water and United Utilities. These are
largely controlled by financial investors. Two more companies (Wessex Water and Northumbria) be-
long to Asian infrastructure companies while the remaining four companies are each owned by special
purpose entities. The latter were established by financial investors and three out of four are registered
in an offshore financial centre.

An analysis of these companies’ annual balance sheets reveals some essential aspects of financia-
lised business models (Table 17). Critically, it becomes clear that the principle of “retain and invest”
(Lazonick and O’Sullivan, 2000), which is even more important for infrastructure companies than other

14 From Margaret Thatcher's memoirs: “Privatisation (...) was fundamental to improving Britain’s economic performance.
But for me it was also far more than that: it was one of the central means of reversing the corrosive and corrupting
effects of socialism... Just as nationalisation was at the heart of the collectivist programme by which Labour Govern-
ments sought to remodel British society, so privatisation is at the centre of any programme of reclaiming territory for
freedom” (Thatcher, 1993: 676).
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companies (the principle of continuously investing profits gained into the long-term maintenance of
infrastructure), is systematically violated. To give a concrete example, in the period from 2007 to
2016, more than 96 % (18.1 billion pounds) of the 18.9 billion pound profits (after tax) were
distributed as dividends. Instead of distributing these profits, it would have been possible to put
them to an alternative use, for instance by reinvesting them in infrastructure, reducing debts, lowering
prices for consumers or increasing pay for employees. It is also interesting to note that three compa-
nies (Anglian Water, Severn Trent Water and Yorkshire Water) actually paid out more than they gained
in profits (see Table 17).

Company Profit Tax Profit Dividends Profits retai- Net finance
(Before tax) (After tax) ned costs
Anglian Water 3,019 -12 3,007 3,709 -702 -1,388
Northumbrian Water 2,173 -326 1,848 1,808 40 -1,133
Severn Trent Water 2,434 -177 2,206 2,442 -236 -2,125
South West Water 1,385 -195 1,190 1,014 176 -627
Southern Water 1,360 -171 1,060 667 394 -1,629
Thames Water 3,361 -195 3,166 2,531 634 -3,006
United Utilities Group 4,244 -439 3,805 2,663 1,142 -2,053
Wessex Water 1,421 -232 1,190 1,118 72 -741
Yorkshire Water 1,310 81 1,391 2,179 -787 -1,947
Total 20,707 -1,666 18,862 18,129 733 -14,650

Table 17: Selected figures for English water and sanitation suppliers (cumulative, 2007-2016)
Source: Authors’ representation based on Bayliss and Hall (2017).

As the majority of profits gained is distributed among the shareholders, further borrowing is the only
option for financing infrastructure investments. Indeed, investments were not financed by owners
or by profits that were kept and reinvested, but instead by privately-borrowed finance. As a result, the
debt-to-equity ratio has increased significantly since privatisation in 1989 (when the companies’ debts
were written off completely making them free from debt).

In light of this, the major role of finance costs, as shown in Table 17, is unsurprising. This table
demonstrates that England’s nine suppliers spent approximately 14.6 billion pounds on finance costs
over the period of a decade — or 1.5 billion a year. As was previously explained in connection with
PPPs (public-private partnerships), finance costs are significantly higher for private than public actors.
In relation to this, Bayliss and Hall (2017) estimate that at least 500 million pounds could be saved
every year by cheaper public finance, based on the finance conjectures of the regulatory authority
OFWAT.

The debt-to-equity ratio is particularly high for the companies controlled by the four special purpose
entities. This is not a mere coincidence as their business model differs by being based on a complex
corporate structure which is not transparent for third parties, including complicated securitisation
of a finance company in the Cayman Islands (Bayliss, 2016). In this context, the company regulated
by OFWAT is surrounded by a network of numerous subsidiaries whose ultimate purpose is to obtain
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funding (interest, dividends, internal credit payments, etc.) from other subsidiaries or to pay out to
these. Allen and Pryke (2013) took Thames Water (London’s supply company) as an example for their
case study in which they showed which mechanisms came into play for this. Figure 11 shows a sche-
matic representation of the internal flows of finance for this company in 2015.

Consortium of investors led by Dividend and interest to
Macquarie European Infrastructure ultimate shareholders
Fund Il LP (MEIF2) £ 100m

-

‘ Kemble Water Holdings Ltd | £ 63,1m dividend
Interestof £63,1m -

‘ Kemble Water Eurobond Plc | £ 36,9minterest
Interestof £ 107,0m -

‘ Kemble Water Finance Ltd | £ 44, 1minterest
Equity dividend of £ 156,1m 5 =

‘ Thames Water Ltd |

)

Interestof £145,0m

‘ Thames Water Utilities Holdings Ltd |

Equity dividend of £ 169,0m -
Thames Water Utilities Ltd
(Regulated Company)
Thames Water Utilities Finance Ltd ‘ Thames Water Utilities
Cayman Finance
Holdings Ltd

Thames Water Utilities
Cayman Finance Ltd

Figure 11: Thames Water Utilities Ltd. corporate structure and flow of funding
Source: Authors’ representation based on Bayliss (2016).

One of the key reasons for this indecipherable corporate structure is the option of increasing borrowing
(Bayliss, 2016) — beyond the unit subject to OFWAT borrowing regulations. Another reason is the
need to finance the high dividend payments to shareholders and to gain tax benefits (Allen and
Pryke, 2013). Finally, increasing private corporate borrowing is attractive because interest rates for
borrowed capital reduce tax liability while dividends for equity do not (Leaver, 2017). This is particularly
interesting if internal profits are shifted as a result and can therefore be paid out (see Chapter 6.2.2).

As Table 17 also shows, the English water suppliers pay very little corporate income tax, despite their
high profits. Over the period in which systems were observed, the cumulative profits accounted for in
the profit and loss statement totalled just under 1.7 billion pounds. This is equivalent to approximately
8 % based on total profits reaching 20.7 billion pounds (before tax).

According to investigations by the regulatory authority OFWAT, capital costs — particularly the divi-
dend payments to owners and the interest payments for borrowed capital — make up around 27 % of
the price paid by end consumers (OFWAT, 2011a; OFWAT, 2011b). This shows that ultimately, the
consumers bear the economic costs of this business model. An alternative scenario, based on the
Dutch public model, could potentially bring significant savings through cheaper public funding and
reinvestment of profits (instead of complete distribution among stakeholders), according to one rough
estimation (Hall and Bayliss, 2017).
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One finding from the financialisation literature is that the cost and spending structure changes during
the implementation of financialised business models, and that the proportion of funds spent on
employee wages decreases while the proportion for the top layer of management and for owners
increases. As Table 18 shows, this can also be demonstrated in England. We can see that the pro-
portional remuneration of the top layer of management in relation to revenue rose by 56 % between
2003 and 2013, coinciding with the introduction of financial investors to this sector. In contrast, the
proportion spent on wages and salaries fell by a third from 15 % (1993) to 10 % (2013). Finally, the
proportion spent on interest payments in relation to revenue increased by 400 % from 5 % (1993) to
almost 20 % (2013).

1993 2003 2013

Management pay/revenue (in %) 0.13 0.13 0.21
Wages and salaries/revenue (in %) 15.4 11.4 10.2
Interest payments/revenue (in %) 4.6 14.4 19.5

Table 18: Selected average proportion of spending by English water supply companies (in %
of revenue)

Source: Authors’ representation based on Bayliss (2013).

The increased wage differentiation in companies is also consistent with the implementation of the
shareholder paradigm, in which the interests of the top layer of management are more closely tied to
shareholder interests (compared to the company’s interests) through components of remuneration
that are dependent on success. In 1993, the highest paid manager earned seven times the pay of an
average employee; 20 years later, the highest paid manager earned almost 30 times as much (Bayliss,
2013).

While the reduction in costs for the average employees is regarded as a sign of improved efficiency,
the same cannot be said of remuneration for the top layer of management. Evidently, the high and
rising borrowed finance costs are also subject to a different set of criteria although it would be
easy to argue that this spending should absolutely be conditional upon the same considerations for
efficiency (Bayliss, 2013). However, the regulatory authority (OFWAT) does not see this as part of its
responsibility, as the following quote shows: “The regulator has previously taken the view that the
capital structure of the companies (and consequent risks) is for the boards and shareholders to deter-
mine. And this view continues as long as the water utility is not put at risk® (OFWAT, 2013: 9, cf.
Bayliss 2016). This generally indicates the difficulties of this regulatory model in which the regulator
does not and also cannot take the activities of players on the financial market into account (Foundati-
onal Economy Collective, 2018).

6.2.2 The French model: Global corporate structures and the local water industry

From the perspective of long-term historical development, the French water companies represent a
historical exception (see e.g. Chapter 5.1) in the otherwise publicly controlled water and sanitation
industry. As Pezon (2000) documented, French companies strengthened their market influence across
the nation in the second half of the 20" century, and from the 1990s onwards, they drove forward the
internationalisation of their business activities concerned with water, in light of increasingly saturated
markets in France (Hall and Lobina, 2012a). This expansion was effectively halted in the 2000s,
when privatisation by means of risky PPP agreements proved to be problematic (see also Chapter
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5.3.1). In light of this, the strategies of French market leaders also began to change (Hall, 2006; OECD,
2010). This involved the companies making attempts to reduce their involvement in countries in which
the desired profits could not be generated or only a low level of returns was possible (particularly
developing countries). In order to lower the risk associated with long-term investment, the companies
implemented two strategic changes. Firstly, increasing efforts were made to conclude lower-risk ma-
nagement or service contracts. Secondly, various financial assets were sold to financial investors who
used these in turn for the creation of various new financial products. One key motivation for this was
to reduce debts accumulated over the course of expansion (Hall, 2006).

A less visible, and also not necessarily always intentional, consequence is the increasing depen-
dence of French companies on the public sector. This does not relate to the state-protected mo-
nopoly on PPP contracts, but rather to the rescue and temporary take-over of companies by the state
during the second half of the 2000s as well as the increasingly important role of international finance
institutions as public investors.

Saur, the smallest of France’s three water companies, was originally controlled by the French
construction company Bouygues, before being sold for EUR 1 billion to PAI — the private equity com-
pany of the French Bank Paribas — in 2004. PAl initially planned to sell the company to the Australian
infrastructure company Macquarie, but the sale was not completed, however, partly because of the
concerns raised by French mayors. Instead, the state-run Caisse des dépdts et consignations
(CDC; Deposits and Consignments Fund) organised a “French” consortium which purchased Saur for
approximately EUR 2.3 billion. The difference of EUR 1.2 billion between the two sales is particularly
striking, marking a huge gain from the value increase that the private equity company PAI was able to
achieve. The consortium was made up of the state-run “Fonds Stratégique d’Investissement (FSI)”
(38 %), the waste management company Séché Environnement (33 %, which is itself subject to 20 %
state (FSI) control), AXA Private Equity (17 %) and Cube Infrastructures (12 %, a private equity com-
pany of the French investment bank Nataxis). Following further financial problems, the majority of
creditor banks agreed in 2013 that it was necessary to convert their debt into equity capital
(Financial Times, 2013). Since then, work has been under way to sell to international investors.

For SUEZ, too, the French government has been the most important shareholder since 2009.
In order to avoid a hostile takeover, SUEZ was merged with the state-run Gaz de France (GdF). Follo-
wing this, Suez S.A., which contains the French water industry SUEZ Eau France, is now controlled
by ENGIE (formerly Suez-GdF) with a majority stake of 36 %, which in turn is held under majority state
ownership (36 %).

Finally, the French government is also the largest shareholder of Veolia with more than 13 % of shares,
of which approximately 9 % are owned by the Caisse des dépbts et consignations (CDC) and 4 % by
EdF. Since 2011, Veolia has initiated strict restructuring in light of the Euro crisis and shrinking margins
in the core activities of the French water market (Boxell, 2012). This restructuring procedure involves
selling off various business units held abroad. This should settle approximately EUR 5-6 billion of debt.

However, these processes in Veolia should also be analysed in connection with complex internal
flows of finances and mechanisms of “financial engineering”. Bowman et al. (2015) show very
clearly how the parent company Veolia managed to withdraw funding from the British subsidiary Veolia
Water UK PLC for dividend payments while simultaneously transferring debts to this subsidiary,
through various mechanisms.

This development — incidentally completely legal, just like the other processes described here — origi-
nated with a net asset value gain for English subsidiary Veolia Water UK PLC in 2010. This arose
during the process of converting the accounting standards from historic cost values to current market
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values. Through this revaluation, financial assets increased significantly and — because of the ac-
counting equivalence of the double-entry bookkeeping system — so did the equity capital of Veolia
Water UK PLC, by 436.6 million pounds. The asset value gain and valuation gain for the parent com-
pany was harnessed by granting the subsidiary an internal credit (216.9 million pounds [long-term]
and 108.9 million pounds [short-term]) and funding a dividend payment of 321 million pounds for the
parent company Veolia with this credit. The additional advantage from the parent company sharehol-
ders’ perspective is that the interest payments to the British government for internal credit further
decreases the already low tax rates (see Chapter 6.2.1).

The consequences of these internal shifts and actions often remain unseen in the aggregate balance
sheets of the parent company. These effects only become clear during the sale of parts of the com-
pany — as was the case with the sale of Veolia Water UK PLC to a consortium of financial investors in
2012. Within the context of this complex purchase, funded by borrowing, the French parent company
was able to redeem 1.2 billion pounds and thus gained accounts payable that were used to pay divi-
dends from the consolidated balance sheet, including accounts payable for internal credit. In addition,
an extra dividend amounting to 60 million pounds was also paid out in the year of sale. In this context,
it is also important to mention that the French parent company increased its dividend payments from
EUR 434 million in 2009 to approximately EUR 736 million in 2010, against the backdrop of deterio-
rating market prospects. This increase corresponds approximately to the extra dividend generated by
the English subsidiary.

A study by Matt (2017), commissioned by the green party in the European Parliament, demonstrates
that this is not necessarily an isolated incident but rather it points towards a certain systematic ap-
proach. This study reveals that an increasingly small portion of the profits generated in France
by Veolia Environment are actually taxed. Matt (2017) estimates that Veolia has saved approxi-
mately EUR 2.7 billion on tax in France, the USA and the United Kingdom since 2001, by using tax
consolidation, of which EUR 572 million was saved in the period from 2012 to 2016 alone. Tax con-
solidation means that subsidiaries calculate their tax liability individually within the framework of tax
consolidation and pay this to the parent company, which is particularly interesting when some of the
subsidiaries make a loss that can counterbalance profits of other subsidiaries. The tax consolidation
established in 2001 by Veolia Environment in France had accumulated an aggregate loss of EUR 3.6
billion by 2016. The net profits of the subsidiaries involved in the French tax consolidation scheme
range between EUR 300 and 600 million a year. This suggests that almost all the profits generated in
France by Veolia and its subsidiaries will likely not be taxed in the next ten years. This system is legally
permitted and enables Veolia Environment to dramatically reduce taxes in France, even though profits
were generated in France in terms of operation and accounting. Furthermore, this study indicates the
need for increased obligations regarding transparency and the duty to report. This is because
although Veolia Environment has more than 2,728 subsidiaries, information is only publicly
available for around 100 of them. This should be taken even more seriously because Veolia En-
vironment is active in France and also in the core areas of public service provision, which are essen-
tially state-guaranteed monopolies and for which the government has assumed an implicit guarantee
for the functioning of this crucial infrastructure.

6.3 Interim conclusions

In light of numerous political initiatives at various levels — from the G20 to the national level — the
discussion about the financialisation of infrastructure and its potential consequences is gaining signi-
ficance. The theoretical and empirical findings from the literature on financialisation, which is now
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properly differentiated, point towards some potentially problematic areas that could become even
more important for essential public infrastructure.

Based on this overview, it is possible to conclude that “financialisation” has also become widespread
in leading international water companies since the 2000s, in connection with strategic realignment
and the financial involvement of financial investors (for the Spanish company AGBAR, see March and
Purcell, 2014). This is evident not solely from the increasing importance of financial transactions
and internal flows of funding for corporate success, but also from the growing debts that often
serve to finance dividend payments to shareholders. It should be emphasised that — as Chapter
2.1 explains — infrastructure associated with specific economic properties is linked with strong state
involvement — or at least strong regulation in the sense of public provision. The discussion about the
phenomenon of financialisation and the developments outlined here show that financial structures and
financial market rationales can endanger the quality, affordability and security of supply in the long
term, particularly in the field of vital public services for which there is no substitution available. Short-
term profit expectations are paid for by the medium and long-term depreciation of systems. As the
systems cannot be maintained or the companies meet financial issues because of crises or shifts in
supply and demand on financial markets, state interventions become necessary again in order to
ensure a proper supply for the population. As a result, two options arise: either the state has to inter-
vene, which then indirectly requires a corresponding level of taxation (or lower dividend payments)
from the population (e.g. from banks or supply companies under public ownership), or fees have to be
raised for citizens in order to compensate for the losses.

The impact of financial markets on providing infrastructure — i.e. financialisation — thus indicates
that those regulatory issues that are usually at the forefront of infrastructure economics and policy
(justifying the need and effectiveness of state intervention and state planning and provision) have to
be extended to additional aspects in order to ensure long-term quality of supply for the population.
As stated above, this relates particularly to questions of tax legislation and accounting provisions but
also encompasses new regulatory requirements, investment quotas, quality standards and the gene-
ration of profits.

In this respect, the previously inadequate role of regulatory authorities must also be mentioned.
While OFWAT implements only a very limited regulatory model which largely does not take into ac-
count the central part of financing transactions, the French government also shows little interest in the
financing side of water companies, even though the state is now one of the largest owners of these
companies. Thus, it is clear that in addition to the “traditional” possible state failures (e.g. inadequate
organisation of state tools of control), there are undoubtedly many more aspects, including the lack of
regulation for financial investments in the infrastructure sector.®

Finally, in this context it is also important to emphasise the strategic significance of infrastructure,
the functioning of which is implicitly guaranteed by the state. As the French case shows, the
uncertainties which would have accompanied the takeover by foreign financial investors were an im-
portant reason for rescuing the companies with state aid.

15 This reasoning and the qualification of something as a “state failure” is made from the perspective of public provision
(quality, affordability, strict regulation, etc.); of course, this qualification depends on one’s point of view. From the
perspective of their proponents, fully deregulated financial and infrastructure markets may well not be viewed as a
state failure but rather as an economic advantage which should not be regulated by the state.
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7.1 Conclusions for planning, investing in and operating municipal water
supply and sanitation systems

Privatisation of the water management system, e.g. in England, and deregulation and outsourcing,
e.g. in France, demonstrated decidedly little success. For all of the systems investigated, the question
of whether to increase regulation of public services in the field of water management systems (re-
regulate), or to re-municipalise these services or to find new forms of organisation in the field of public
(municipal) suppliers has beenl/is being considered. In some cases, the state had to rescue failing
private suppliers in order to stabilise them.

The existing experiences with PPPs in France, Portugal and Hungary give rise to pressing doubts
about the advantages of private companies which were originally assumed in connection with the
property rights theory. In accordance with economic theories (of infrastructure), the explanations pro-
vided for France, Hungary and Portugal must be based primarily on a lack of competition and/or
difficulties in generating competition in the long term. At the same time, the inadequate institutional
framework at a national and local level and the high transaction costs should not be overlooked.
The latter occur not only in the operation and (public) monitoring of target attainment in private com-
panies, but also primarily when changing the system.

The examples of Portugal and Hungary emphasise the fact that PPPs often produce a fiscal illusion.
This is because the fundamental budgetary issues are simply postponed to a later date and, in the
case of a stimulating, uncontrolled shadow budget, PPPs can even exacerbate the issues. Over the
course of the economic and financial crisis, this resulted in a moratorium in Hungary and Portugal,
after the accumulation of debt in shadow budgets reached 10-15 % of the public debt.

Since the global economic and financial crisis at the latest, the fundamental advantages of public
infrastructure funding have become the focal point of discussions again with renewed vigour, as a
result of the fundamentally lower interest rates for public borrowing. However, the options for public
investment are sometimes significantly restricted by European and national fiscal regulations. As
technical infrastructure has a very high proportion of capital costs that have to be funded in the long
term, the disadvantage of tying them down politically and economically is significant and is difficult to
make up for through PPP models (by outsourcing debts) and through lower ongoing payments that
are nevertheless higher in the long term.

The sector-wide re-regulation required for efficiency and affordability — arising from economic specifics
for infrastructure (e.g. natural monopolies, high transaction costs, etc.) — has been developing
constantly in recent years, particularly in England but also in France and Portugal. This means that in
France, for example, regulatory intervention was so rigorous that “commercial” and “economically li-
beral” approaches in the sense of a free market economy were barely present in companies. However,
the regulatory authorities, particularly in England and Portugal, still face some great challenges.
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The reconstruction of water management systems through deregulation and privatisation has undoub-
tedly led to some high transaction costs in the long term. Regulatory authorities, changes and
constant adjustments of organisational forms as well as the implementation of various calls for bids
(e.g. procuring concessions) bring about economic costs that have been significantly underesti-
mated in the cases of England and France. The price increases and often also losses in quality are
increasingly prompting decision-makers to re-municipalise provision or take private companies into
public ownership. Alongside the higher interest rates for corporate loans and the very slight gains in
efficiency, doubts about the overall economic efficiency of privatised provision services thus arise
throughout.

In the systems of Austria and Germany, developments and adjustments in the sense of deregulation
have taken place much more slowly (if at all) in the past — this can be seen as advantageous in light
of the current experiences (expensive experiments). In general, however, the need for change is much
lower. An efficient and high-quality water supply and sanitation system is associated with moderate
and comparatively slowly rising prices; environmental and social aims (e.g. affordability) are generally
achieved. (Overall, however, current studies also show that private households in all countries are
satisfied with their water supply, although satisfaction is falling slowly in England, Wales and Ger-
many.)

The water management is not well suited to allowing for short-term changes, for example in financial
investors’ return expectations, because of the very long-term planning required. Very durable
systems in connection with sustainable use of resources make it possible to generate returns that are
barely higher in the short term, without harming the systems. Because of high fixed-rate investment
and system costs in comparison to ongoing staff and operation costs, savings are only possible with
difficulty in the short term. As empirical discoveries have shown, the relatively high profits, e.g. of the
English water supply companies, are detrimental to the longer-term quality of networks and the relia-
bility of the supply and disposal system.

This does not mean that the public (municipal) bodies of authority are automatically guaranteed high-
quality public provision. Even in the systems of Austria and Germany, which are characterised by high
public-sector involvement, some non-market competitive elements such as benchmarking are
implemented to maintain funding. The potential for collaboration and for efficiency within and
between the municipalities has not yet been fully exhausted (e.g. through the proposed spending
reviews). Additionally, some municipal water systems now face increasing legal problems as well
(new and stricter management demands); in particular, public-public partnerships (e.g. through regio-
nal vertically integrated operators) may improve efficiency even further.

The question of transparency, responsibility and traceability is also a highly important argument.
Outsourcing (also, e.g. in publicly-owned corporations) and privatisation mean that income, spending,
fees and decisions in general that concern municipal provision are no longer transparent for citizens
and often also not for appointed representatives. Even authorised political representatives at a muni-
cipal level barely have insight into the decisions and business transactions of municipal companies
because of outsourcing now, let alone the information about private supply companies not included in
published business reports. Governance of municipal provision and democratic control by the popu-
lation of a community is therefore no longer guaranteed which in turn puts pressure on municipal
autonomy as well. The reinforcement of elements of participation (e.g. stakeholder involvement in
decision-making committees) and the establishment of ombudsmen should also therefore be
strengthened in all forms of organisation, particularly private ones.

One interesting aspect has to do with possible innovations in public and private companies. Usually,
it is assumed that innovations are implemented more thoroughly in private forms of organisation. The
literature available shows that there are generally barely any differences in public provision with regard
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to technical and organisational innovations (publicly-owned companies, including municipal state-run
companies, are not less innovative than private suppliers). In contrast, certain innovations, specifically
those that concern financial instruments and are only developed within the framework of financialisa-
tion, can also be harmful. Meeting the yield expectations of financial investors within the scope of new
financial products often takes place at the expense of system quality, which can be seen from the
literature available. (Some innovative financial products are also often identified as being damaging
to the economy as a whole; these products and this lack of regulation on financial markets were crucial
contributing factors towards the economic and financial crisis of 2008/2009.)

7.2 Recommendations for sustainable water supply and sanitation
systems

Some recommendations relating particularly to the Austrian water management system are set out
below.

B Because of the excellent levels of efficiency, quality and affordability of Austria’s public water
management system, revealed by the systems comparison, the authors of this study see no ur-
gent need for action with regard to liberalisation or even privatisation. (In particular, this also ap-
plies to Germany’s municipal water management system.)

B Implementation of exemptions for public investment from the European and national fiscal rules
is urgently recommended. At present, the water management system is run cost-effectively on
average. Making investments impossible, particularly in growing municipalities or in cases with
higher technical or environmental demands, is not economically efficient. Normally, investments
are also financed with dept capital in the private sector.

B The argument that reconstructing a functioning and high-quality water supply and sanitation sys-
tem would be associated with high transaction costs, complex regulatory requirements and cor-
respondingly large uncertainties with regard to the feasible gains in efficiency during system
reconstruction causes the authors to serious reservations when formulating recommendations for
further liberalisation measures. This is particularly because the systems comparison undertaken
within the scope of this study demonstrates the significant advantages of public (municipal) pro-
vision with regard to levels of price, price development and also quality. The water management
system should therefore be exempt from various regulations within the scope of the Concessions
Directive.

B The advantages of public (municipal) provision can also be confirmed, particularly in light of the
provision system that has been in place in Austria and Germany for a century. In cases of long-
term, sustainable provision at affordable prices and high quality, there is no reason to propose
that it is necessary to restructure or liberalise the system. However, public provision in the count-
ries studied is not worse in many respects, but rather very often better than in dliberalised or
private systems.

B From an economic perspective with regard to infrastructure, water supply is a particular field of
public services that is not suited for market competition because of high and long-term investment
needs, aspects of sustainability (environmental and social) and the right to clean water. This does
not mean that non-market elements of competition that are also implemented in Austria’s water
management system should be regarded as unimportant (e.g. benchmarking).
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