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environmental effect, but also a social impact
reaching far beyond the envisaged impact on employment and which may not always be positive or
beneficial for all those concerned. The transition
to a circular economy also requires a process of
social transformation.

General remarks – The story so far
The Austrian Federal Chamber of Labour (BAK)
participated in the consultation of the European
Commission on the Circular Economy1 and submitted a position paper in October 20152. BAK strongly
welcomed the intention of the European Commission
to present an ambitious initiative – compared to the
proposal of 2014 3 – to promote the circular economy.
BAK commented extensively in advance on questions
of extended producer responsibility (EPR) (December 2013)4.
In January 2016, BAK generally welcomed the circular
economy package presented in December 20155 –
with its EU Action Plan6 and the legislative proposals
related to waste appended to the communication – as
an extremely broad strategy for the circular economy; however, it also clearly highlighted the aspects
which needed improvement7.
Following extensive deliberations, the Environment
Council adopted its conclusions on the EU Action
Plan on 20 June 20168. In May 2018, the Council
and Parliament agreed on the final versions of the
legislative steps related to waste9. This proposal is
intended to supplement the objectives announced by
the European Commission as part of the European
Strategy for Plastics10 to reduce marine plastic waste
by adopting specific measures related to single-use
plastic products which encourage littering.

The approach to the circular economy
is still not broad enough – the circular economy needs social dialogue
and improvements from the viewpoint
of consumers
In the context of the draft directive, BAK wishes to
reiterate that
•

a broad approach – as outlined in the EU Action
Plan in particular – will have not only a positive

Accordingly, social dialogue (which unfortunately
is mentioned only once in the communication!)
must be broader and not limited to the context of
“training and employment”. BAK advocates systematic involvement of both sides of the social
partners throughout all steps of the processes
in order to determine facts, including the impact
on welfare and employment and to develop policy proposals,
•

that consumer associations are among the
stakeholders who should be included when the
Commission wishes to initiate dialogue between
Member States on implementation of the new
requirements for EPR schemes. The same also
applies to the dialogue which the Member States
are required to regularly invite relevant stakeholders to engage in under Article 8a(6) of the
Waste Framework Directive.
The wording of Article 8(5) of the Waste Framework Directive does not currently indicate that at
all. The focus on “involved” stakeholders is not a
very useful limitation, since it can only be understood to include the producers, distributors and
recycling industries involved in such schemes.
That does not allow for the necessary critical
overview, which should also include the outside
perspective of those concerned. Strictly speaking, not even municipalities and towns would
be included since they normally only have contractual relations with the EPR schemes. In order
to understand who is included as the “involved”
stakeholders, we should at least refer to Article
8a(6) of the Waste Framework Directive11; the
proposal defines them more broadly as “relevant
stakeholders involved”. The civil society organisations named should be understood primarily as
consumer associations and
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•

the need for consumer information that is independent of producers’ interests. Article 8a(2) of the
Waste Framework Directive does not state clearly
enough that (independent) consumer information
on waste avoidance remains a task for the Member
States which cannot be delegated. In practice, the
fact that EPR schemes have to bear the costs of
information also means that they determine the content of information in line with their own interests,
which result from the fact that typically producers
and distributors of single-use packaging are involved
in EPR schemes. The definition of sustainable consumption cannot be left to EPR schemes. It will not
be possible to collect effective and credible consumer information or devise targeted, viable measures
to raise awareness – as this draft directive also
considers necessary – in that manner. Private and
public consumer associations in Member States
are already making wide-ranging contributions in
this respect and should be the first point of contact
for Member States.

...in particular the requirements for
EPR schemes stop at the “half-way
point”
Furthermore, the requirements which have now been
adopted for EPR schemes do not make the prevention of self-dealing in the scope of such schemes
sufficiently clear. The stipulation contained in point (a)
of Article 8a(1) of the Waste Framework Directive to “define in a clear way the roles and responsibilities” in EPR
schemes is vague or even meaningless. It would be
better to state clearly that incompatibilities and conflicts of interests have to be avoided12. If companies
which are active as service providers of EPR schemes
in the collection, sorting or re-use of waste13 also have
decisive influence in the boards of company owners in
EPR schemes. Not only will it have a negative effect on
competitiveness in the relevant markets, but costs will
also rise and the environmental objectives may even be
undermined.
The ARA packaging collection system is a negative
example in Austria’s view; the European Commission
has investigated it for abusing its dominant market
position14 and imposed a fine of EUR 6 million in 201615.
However, the proceedings only focussed on superordinate questions and did not even address the question of self-dealing. Large contractors of ARA that are
active both in the collection (large food store chains)
and recovery of packaging waste (industries for the
recovery of recyclable waste) are, unfortunately, still
represented on the supervisory board at ARA, which is
the central decision-making body16. That may explain

why the approach of the European Commission has not
shown the desired competitive success in the relevant
markets, where competitors continue to be overshadowed17.

Innovative environmental policy
means lessening the environmental
impact along the whole value added
chain – EPR schemes are not a solution to that
And finally we should remember that innovative environmental policy must always endeavour to bring
about a real, significant and effective lessening of
the environmental impact of certain products and
their use throughout the whole value added chain
(from the cradle to the grave). Incentives for ecodesign are therefore needed. In addition, the product
utilisation phase should be designed to be environmentally friendly.
However, we must be aware of the limits of EPR
and EPR schemes. Progress can only be expected if
ambitious requirements are introduced at the European level. Simply delegating the task to EPR schemes
is useless because producers and distributors (and
the recycling industries which are often represented
on these bodies) naturally do not have an interest in
waste avoidance, i.e. avoidance of their products. The
legislator must therefore always ask which player/
stakeholder can best implement this specific goal. It is
not necessarily the producer. Furthermore, the trend
to expand waste take-back schemes means that it will
become increasingly more difficult for environmental targets to be met individually by producers (e.g.
through compulsory participation in order to minimise
the free rider problem). Professionally managed takeback schemes are therefore normally an instrument
to finance waste disposal, but give individual producers scarcely any incentive to incorporate ecodesign,
resulting in a conflict of objectives.

General remarks on the legislative
proposal
The “Reasons for and objectives of the proposal”
could be supplemented with additional data and facts
to support the proposal. All those data and facts show
that it is, of course, not a question of doubting plastic
as a material, but that we need another approach as
to how we handle plastic as a material. The whole
value added chain for plastics – from manufacture to
disposal – must be viewed from this angle. That also
applies to consumers.
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Consumers are both active and passive agents. Consumers are increasingly worried about the impact of
plastics on health18 and on the environment; they are
also concerned about living in a throwaway society
where products made of plastic are used only once or
for a short time. However, they often lack the knowledge or concrete alternatives which would enable
them to effectively lower the daily volume of plastic
waste in their own lives19.
For a long time plastics were seen simply as an
eyesore with a low environmental impact when they
ended up in the environment either intentionally or
through negligence. The facts available today have
shown for quite some time that this is not true.
Instead, it must be understood that plastics which
end up in the environment are pollutants. Both the
short-term and long-term negative impact on flora
and fauna of plastics which end up in the environment
need to be understood better and assessed correctly
so that we may draw the right conclusions.
A policy which only aims at promoting recycling –
which was the main focus so far of the waste management regulations in the EU circular economy
package – is not enough. The facts available today
are sufficient to justify more extensive measures.
Nevertheless further research is still required, which
must be carried out just as ambitiously.

Littering is also a problem in a landlocked country with a functioning
waste collection system
The overriding goal of the draft directive, which draws
on the European Strategy for Plastics20, is the prevention of macro plastic marine litter. A significant
percentage of marine litter found on European beaches is composed of single-use plastic products and
fishing gear, which explains the strategic approach of
this proposal.
From the perspective of a landlocked country with
a functioning waste collection system, the question
might well be asked as to how far a further contribution is possible. Of course, functioning national waste
collection systems – which also include effective
measures against illegal waste disposal practices –
are a basic requirement to prevent further pollution
of the seas. That is one of the tasks of every national
waste management policy. Another package of the
European Strategy for Plastics addresses that aspect.
However, if we look at the problem of “littering”21
– which the draft directive focusses on with regard
to plastic waste – we can see that it also poses a

problem for countries with a functioning waste
collection system. Littering is the careless depositing
and discarding of waste (packaging, newspaper, cigarette stubs etc.) at their point of use in public spaces,
without using the disposal facilities provided free of
charge (public waste bins). A representative waste
analysis22 commissioned recently by the federal state
of Salzburg of the material collected in seven Salzburg
municipalities in a land clean-up operation revealed
that almost 40% of all waste was from littering. In addition to being an eyesore, waste from littering poses a
danger to humans and animals and creates significant
costs. A study carried out by the Swiss Federal Office
for the Environment (Bundesamt für Umwelt (BAFU))
in 2011 calculated the costs of the additional clean-up
operations for municipalities in Switzerland at EUR
131 million annually. Furthermore, the study showed
that littering also generated high costs in public transportation, estimated at EUR 44 million. Hence the total
costs for additional clean-up due to littering amount to
EUR 175 million; the costs per resident (Austria has a
population of around 8.5 million) are therefore
EUR 2123. The results of the study back up the measures that have now been proposed in part.
Apart from that, our overall opinion of this draft directive is very positive because it is clearly based on the
efforts to set the necessary environmental emphasis
at the level of an EU directive. The measures it contains address issues which national waste avoidance
policies are not in a position to address and which
EPR schemes could not be expected to address due
to the interests of the parties involved.

Comments on the individual Articles
of the proposal
Article 4 of the proposal – Reduction of
consumption of certain types of food packaging
Member States are required to take the necessary
measures to achieve a significant reduction in the consumption of the single-use plastic products listed in
Part A (food packaging and cups for beverages) of the
Annex. The envisaged reduction of consumption can
be encouraged by promoting reusable alternatives.
Article 5 of the proposal – Prohibition on placing
certain single-use plastic products on the market
The Member States are required to prohibit the single-use plastic products (cotton bud sticks, cutlery,
plates, straws etc.) listed in Part A of the Annex from
being placed on the market.
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In Austria’s view, these prohibitions cannot really be
justified by these products being carelessly thrown
away or disposed of incorrectly. However, alternatives should be available. Baby wipes create major
problems if disposed of incorrectly via the sewerage
system; however, they are only listed in Parts D and E
of the Annex.
Article 6 of the proposal – Product requirements for
caps and lids
This Article sets out product design requirements
for single-use plastic cups for beverages in order to
ensure that caps and lids which are composed largely
of plastic remain attached to the container during use
so that this waste does not enter the environment.
This requirement is not infeasible, but could prove a
challenge.
Article 7 of the proposal – Marking requirements
This Article sets out marking requirements for certain
single-use plastic products in order to avoid them
being disposed incorrectly, e.g. down the toilet.
That provision is to be welcomed, but should be supplemented by the stipulation that beverages – in the
container or at least at the collection point – should
be labelled to indicate whether the selected packaging
is single-use or whether it is intended for re-use24. At
present that is not marked clearly enough for consumers.
Article 8 of the proposal – EPR schemes for fishing
gear containing plastic and certain single-use
plastic products
This Article governs extended producer responsibility
schemes for fishing gear containing plastic and certain single-use plastic products. The general minimum
requirements for extended producer responsibility
schemes set out in Directive 2008/98/EC on waste
already apply to such schemes; however, specific and
additional provisions for the financial responsibility
of producers have now been introduced, in particular
for awareness campaigns and – in the case of single-use plastic products – for clean-up operations.
Both additions are necessary. Regarding awareness
campaigns, see the comments in Section 2 above: the
need for consumer information that is independent
of producers’ interests. (Independent) information
for consumers on waste avoidance must remain a
non-delegable task of the Member States. Effective

and credible consumer information and suitable, viable measures are required to raise awareness. Private
and public consumer associations in Member States
are already making wide-ranging contributions in this
respect and should be the first point of contact for
Member States.
The massive costs of clean-up operations have
already been described above. However, the blanket
approach of assigning the responsibility for design,
implementation and financing to EPR schemes
should be reconsidered. An approach whereby the
design and control of clean-up operations remains a
non-delegable task of Member States appears to be
much more effective. Furthermore, the possibility of
transferring the costs to producers via EPR schemes
should not be overestimated. That is normally handled
via collective EPR schemes, which means that the
incentives for ecodesign are virtually zero for individual producers. Ultimately, all these costs will be shifted
onto the prices of products, where they often likewise
lack any steering effect on behaviour. Furthermore,
we must assume a shared responsibility between
producers and consumers. However, proportionate
responsibility of producers for financing appears to
be justified and appropriate. However, this should
be tangible and should not remain vague as in the
proposal. Instead, it should be much more specific
in the form of a minimum threshold. However, while it
is certainly welcome for national EPR schemes to concern themselves with public relations and event management, as is the case in Austria, it is not sufficient.
The financial contribution to clean-up operations
must go beyond that and should be aimed primarily
at producers and distributors that offer products and
services which encourage littering.
The approach taken by Switzerland is interesting: operators of economic activities that encourage littering
(e.g. take-away restaurants) are to be in direct contact
with the relevant municipality or the relevant public
transport company and to develop a coordinated
approach by which operator itself improves operational arrangements and informs customers in a more
targeted manner and also contributes proportionally
to financing measures to clean up public spaces.
Article 9 of the proposal – Minimum target for
single-use plastic beverage bottles
This Article will require Member States to achieve a
minimum target of 90% separate collection of single-use beverage bottles made of plastic.
BAK welcomes this ambitious goal. In BAK’s view,
the debate focused on evaluating this Article based on
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whether the provisions can be implemented technically as part of current packaging collection schemes
is misleading. It is clear that this target can hardly
be implemented within the framework of collection
schemes which are traditionally designed as bring
systems. On the contrary, this target needs much
stronger incentives such as the introduction of a
comprehensive deposit return scheme, as is the case
in Germany. That, or something similarly effective,
is exactly what the European Commission wishes to
achieve, and that merits our support.
Both the return rate and quality of the waste collected – mono-fraction and free from foreign material
and other contaminants – are excellent and cannot
be bettered in a deposit return scheme as long as
it is ensured that consumers can easily return the
products and retrieve the deposit everywhere. Here,
too, we should learn from the experiences of Germany,
where for a time distributors were able to make returning products more difficult for consumers and thereby
profit from unredeemed deposits.
BAK wishes to emphasise here that the Commission’s
proposal does not emphasise “returnable beverage
bottles” sufficiently as a desirable option first and
foremost. The re-use of beverage bottles is a measure
which allows the concept of promoting re-use to be
implemented most easily. Returnable beverage bottles
made of plastic are, moreover, the best option in
environmental terms, including in comparison with returnable glass bottles. They combine the advantages
of a deposit return scheme by preventing littering as
well as ensuring separate collection when the bottles
can no longer be used. Furthermore, re-use preserves
resources and serves other environmental goals much
better. Article 9 should therefore require the Member
States to introduce ambitious and binding targets
for returnable plastic beverage bottles with associated penalties and to monitor those targets and
raise them.
BAK has been following the debate on the legal
promotion of returnable beverage bottle schemes
in Austria since the 1990s25. Since then the percentage of beverages sold in returnable containers in
the food retail trade has dropped dramatically. The
competition between beverage bottling companies
for space on the shelves of the big food retailers, and
in particular the antipathy of the latter to the additional effort involved in return schemes for returnable
bottles, resulted in the (at the time new) returnable
plastic bottle only being offered for a short time on
the shelves of retailers.

to market (such as near water drinks or beer in 0.33l
glass bottles), single-use packaging is invariably used
because it is supposedly the “more modern” form of
packaging. It is worth asking here whether this trend
is driven primarily by consumer demand, as large
retailers tend to claim, or whether this reflects a preference of the retailers, which the bottling companies
like to accommodate in order to successfully compete
for a space on the shelves.
All that was possible because legislation and implementation in Austria were not supported by the
determination to insist on serious implementation
of the high (returnable) packaging targets defined at
the beginning of the 1990s when it became clear the
targets would not be met; regulatory provisions should
have aimed primarily at the large food retailers, where
two chains have accounted for almost 80 per cent of
the market for some time as “gatekeepers between
consumers and bottling companies”26. Under these
circumstances, the “Social Partners’ Recommendation on Reusable Packaging”27 came into being
in 2011 and has helped to stop the “nosedive” of
returnable bottles. Today the proportion of drinks sold
in returnable bottles remains stable at around 22%,
exactly as agreed28.
However, the fact that the agreement does not
contain any mechanisms to work towards a constant rise in this percentage can be explained by the
situation at that time. If the Austrian Federal Economic Chamber had not agreed to the stabilisation target
at the time, it would have risked legislative action in
Parliament. If BAK had insisted on more ambitious
targets at the time, it would have run the risk of no
agreement coming about at all, which would have
meant the early demise of returnable bottles in the
mineral water sector. The demand for a continuous
rise in the percentage of returnable bottles could
only have come from the respective environment
ministers. None of them has made any effort to do
so since, underlining the need for an EU minimum
requirement.
Article 10 of the proposal – Awareness raising
measures
This Article requires Member States to take measures
to raise awareness about the impact of littering and
inappropriate disposal of waste on the environment,
in particular, the aquatic environment and about the
available re-use and waste management options, as
well as best practices.

Otherwise it has always been observed that whenever new products or product innovations are brought
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See the comments made in Section 2 above: the
need for consumer information that is independent
of producers’ interests. (Independent) information
for consumers on waste avoidance must remain a
non-delegable task of the Member States. Effective
and credible consumer information and suitable, viable measures are required to raise awareness. Private
and public consumer associations in Member States
are already making wide-ranging contributions in this
respect and should be the first point of contact for
Member States.

The responsibility of Member States to provide information should be supplemented by a
further provision c) in Article 10 stating:
“(c) on the need to reduce or avoid consumption of the
single-use plastic products listed in Annex G and on
sustainable alternatives.”
Article 12 of the proposal – Aarhus Convention
This provision is intended to implement the Aarhus
Convention in relation to access to courts. It is in line
with Article 47 of the Charter of Fundamental Rights
of the European Union. Citizens and NGOs should
be given the opportunity to request a legal review
of the decisions taken by Member States under this
Directive.
We generally welcome this provision. Although the
Aarhus Convention has called for the introduction of
such rights of review for some time, so far those rights
do not exist in Austrian waste legislation and are not
planned to be introduced in the Aarhus Participation
Act of 2018, which is to be adopted shortly29. If a
comparable provision had existed previously, the
inactivity of the environment minister, for example,
could have been subject to a review by the courts
after the Federal Constitutional Court ruled30 the
lowered packaging targets to be unlawful in 2002 and
revoked them. That option was not available at the
time31.
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